INTRODUCTION

Thisyear’smock trial case involvesthe death of a concert attendee from alightning strike during an
outdoor concert. The Plaintiff is the spouse of the Decedent and the Personal Representative of the
estate. Plaintiff is pursuinga wrongful death claim against the rock band, claiming the Defendant failed
to cancel the concert due to the bad weather and failed to communicate weather conditionsto concert
goers. The Defendant claims, among other things, that the lightning strike was an unforeseen Act of
God, and that the Defendant reasonably relied upon weather information provided to the band by other
parties. The Defendant also claimsthat others are the sole and proximate cause for the death, including
the Decedent, Plaintiff, the concert promoter, and the concert facility owner.

This case is awork of fiction. Any similarity or resemblance of any character to an actual person or
entity is strictly unintentional and coincidental.

Sudents— Through participation, you will experience what it islike to prepare for and present a case
before a judge. Working with your team and coaches, you will learn to evaluate information and
respond quickly. Asyou prepare, you will sharpen public speaking and presentation skills. The greatest
benefit isthe opportunity to learn how the legal system works. By studying and understanding
courtroom procedure, you should become more comfortable with federal and state laws as part of the
legal system. Your interaction with some of Indiana’sfinest attorneys and judges will give you a glimpse
of the different interpretations of trial procedure and different approaches of individualsin the legal
arena.

Teacher Goach, Attorney Goach, or Judge — We strongly encourage you to focus on the goal of
participation by students rather than stressing competition while preparing for the competition. Your
contributions of time and talent are making many experiential educational opportunities available
annually to many Indiana students. Your participation is an essential key element to the success of this
program. You can be proud of the impact you have made on the lives of these students.

Good Luck and Have Fun!



CASE BAGKGROUND

The stage was set and ready for one of the Midwest’s premier concerts. However, tragedy
struck when one of the concert goersdied as a result of alightning strike at the outdoor concert. The
Decedent and Plaintiff did not seek immediate shelter upon the first signs of thunder and lightningin
the area. Plaintiff and Decedent headed for the amphitheater exit, but the Decedent was slowed by an
injury. Decedent took shelter under atree, one of the deadliest placesto be in a lightning storm.

The Paintiff claimsthat the Defendant Band did not notify the concert fans of an approaching
storm. The Plaintiff also faults the Band for not delaying or canceling the concert. Did the Defendant
have pertinent weather information to notify the audience and/or to delay or cancel the storm? Did
Defendant reasonably rely upon the weather information it received from the manager of the venue
and the concert promoter? Also at issue iswhether the Defendant’s negligence, if any, was the
proximate cause of the Decedent’s death, and whether the Plaintiff and Decedent, as well as non-parties
were at fault. The non-parties are the Band’s promoter who is alleged to have not communicated
pertinent weather information as part of the chain of command that had been established, and the
owner of the venue, who did not cancel or delay the show when alightning storm wasin the area, and
allegedly did not have proper evacuation protocolsin place.

Plaintiff’s Witnesses:

Val Orr - Plaintiff and Personal Representative of Doane Orr
Max Doolittle - Venue Manager of Amphitheater of Wooded Hills
Ezra/ Ezria “EZ’° Money — Ex-Promoter for Dis-Chord Rock Band

Defense Witnesses:

Mel O'Dee — Lead Snger and Band Leader for Dis-Chord Rock Band
Pat Ton— Employee and Security Director for Dis-Chord
Louden Qear - Lightning Safety Expert

Exhibits:

Venue Diagram

Ambulance Record for Doane Orr
Toxicology Report of Doane Orr

Venue Contract

Qurriculum Vitae of Louden Cear
Lightning Srikes Data

Weather Forecast as of August 19, 2014
Weather Forecast as of August 22, 2014
WeatherFrst Automated Text Messages

©CONO AN~

The Case Background is not to be used as evidence in the case, but rather is provided for background
purposesonly. This caseisa work of fiction. The names and events described herein are intended to be
fictional. Any similarity or resemblance of any character to an actual person or entity should be regarded
asonly fictional for purposes of this mock trial exercise.
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COMPLAINT

Paintiff, by counsel, files this Complaint against the Defendant, and states:

1. Paintiff isaresident of Indianapolis, Marion County, Indiana. Plaintiff isthe spouse of
Doane Orr and the Personal Representative of the Estate of Doane Orr.

2. Defendant is an lllinois corporation, with its principal place of business in Chicago,
llinois.

3. Defendant is a rock band providing musical entertainment to paying customers under
the name Dis-Chord.

4. Mel O'Dee isthe lead singer and band leader of Dis-Chord.

5. On August 23, 2014, the Decedent, Doane Orr, then, 25 years of age, attended the Dis-
(hord concert as a paying customer at the Amphitheater of Wooded Hillsin Indianapolis, Indiana.

6. Plaintiff and Decedent Doane Orr were seated in the general admission lawn seating for
said concert.
7. Defendant was the headline performer at said concert, which was promoted by EZ

Money, doing business as EZ Tops Entertainment.
8. Defendant was not required to perform at said concert if the Defendant determined its
performance would be impaired or prevented due to weather conditions.
9. The decision and authority to cancel said concert wasthe responsibility of Defendant.
10. EZMoney informed Defendant of unprecedented lightning strikes in Indianapolis,

Indiana days before the concert wasto be held.



11. Mel O'Dee, on behalf of Defendant, was provided timely information regarding
thunderstorms approaching the location of said concert.

12. Defendant failed or refused to cancel said concert despite having knowledge of
inclement weather for the area of said concert.

13. Defendant owed Plaintiff and Decedent Doane Orr the duty to provide a safe
environment at said concert.

14. Defendant breached its duty of reasonable care to Plaintiff and Decedent Doane Orr.

15. Defendant failed to notify and protect concert attendees regarding the approaching
hazardous weather conditions.

16. Defendant failed to timely evacuate the amphitheater for said concert when hazardous
weather conditions were approaching.

17. Defendant failed to cancel or postpone said concert for the safety of the concert
attendees when hazardous weather conditions were known to be approaching.

18. Defendant knew, or should have known, that it was likely that said hazardous weather
conditions would cause harm to the concert attendees, including Decedent Doane Orr.

19. Asadirect and proximate result of Defendant’s conduct, Decedent Doane Orr was
unable to evacuate the amphitheater timely and was struck by lightning, causing his/ her death.

20. By reason of Doane Orr’sdeath, Plaintiff hasincurred funeral and burial expenses and
has sustained pecuniary loss including pain and suffering, mental anguish, support, comfort, counsel,
services and companionship.

WHEREFORE, Plaintiff prays for damages against Defendant, and all other just and proper relief.

/s/_Macon Justice
Macon Jdustice, esq.
MOOREJUSTICE, P.C
1000 Meridian Sreet
Indianapolis, IN
Attorney for Plaintiff

JURY DEVIAND
Plaintiff respectfully requests trial by jury.

/s/_Macon Justice
Macon Jdustice, esq.
Attorney for Plaintiff
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ANSNVERTO COMPLAINT

Defendant hereby filesits Answer to Plaintiff’'s Complaint, as follows:

1.

10.

1.

12.

Defendant is without knowledge or information sufficient to form abelief asto the truth
of the allegations of paragraph 1 of the Complaint.

Defendant admits the allegations of paragraph 2 of the Complaint.
Defendant admits the allegations of paragraph 3 of the Complaint.
Defendant admits the allegations of paragraph 4 of the Complaint.
Defendant admits the allegations of paragraph 5 of the Complaint.
Defendant admits the allegations of paragraph 6 of the Complaint.

Defendant is without knowledge or information sufficient to form abelief asto the truth
of the allegations of paragraph 7 of the Complaint.

Defendant admits the allegations of paragraph 8 of the Complaint.

Defendant admitsthat it could not have been compelled to perform at said concert but
deniesall other allegations of paragraph 9 of the Complaint.

Defendant deniesthe allegations of paragraph 10 of the Complaint.
Defendant deniesthe allegations of paragraph 11 of the Complaint.

Defendant deniesthe allegations of paragraph 12 of the Complaint.



13. Defendant deniesthe allegations of paragraph 13 of the Complaint.

14. Defendant deniesthe allegations of paragraph 14 of the Complaint.
15. Defendant deniesthe allegations of paragraph 15 of the Complaint.
16. Defendant deniesthe allegations of paragraph 16 of the Complaint.
17. Defendant deniesthe allegations of paragraph 17 of the Complaint.
18. Defendant deniesthe allegations of paragraph 18 of the Complaint.
19. Defendant deniesthe allegations of paragraph 19 of the Complaint.
20. Defendant deniesthe allegations of paragraph 20 of the Complaint.

21. Defendant deniesthe allegations of paragraph 21 of the Complaint.

WHEREFORE, Defendant prays for judgment initsfavor, that Plaintiff take nothing; that
judgment be entered for Defendant; and all other just and proper relief.

AFFRMATIVE DEHENSES
Frst Defense

The sole proximate cause of the injuries and damages were the result of Plaintiff and Decedent
Doane Orr's (“Decedent”) own negligence, and for that reason, Plaintiff is not entitled to recover.

Second Defense

Paintiff’s claims should be barred or proportionately diminished on account of Plaintiff and
Decedent’s own contributory negligence or fault, pursuant to the Indiana Comparative Fault Act.

Third Defense
Paintiff and Decedent failed to exercise reasonable care for Decedent’s safety.
Fourth Defense

Paintiff and Decedent assumed and/ or incurred any risk and for that reason, Plaintiff is not
entitled to recover.



Hfth Defense
The Paintiff and the Decedent failed to mitigate damages.
Sxth Defense

The Plaintiff’s damages and Decedent’s death were caused, in whole or in part by non-parties
Amphitheater of Wooded Hills and EZ Tops Entertainment.

Seventh Defense

Decedent’sdeath resulted from alightning strike that was a true accident and an Act of God.

WHEREFORE, the Defendant praysthat Plaintiff take nothing; that judgment be entered in favor
of Defendant; and for such other and further relief asisjust and proper.

/g Shirley Wiede-Wynn
Howe Dewey Wynn, LLP
26 West Main Sreet
Carmel, IN

Attorney for Defendant
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STIPULATIONS
Note: No witness may contradict or deny knowledge of the facts contained in the stipulations.

1. All exhibitsincluded in these Case Materials are authentic and accurate in all respects; no
objection to the authenticity of these exhibits will be entertained. Unless stated otherwise herein, the
admissibility of the exhibits on other grounds may be challenged. Sipulated facts may be offered as
evidence, without objection, except relevancy objections may be permitted.

2. All witness statements were signed under oath by each witness.

3. Issues of liability and damages will be tried separately (bifurcated) for the purposes of the trial.
Thistrial shall be solely limited to liability issues.

4. When Doane Orr was struck by lightning, it interrupted the cardiovascular rhythms and stopped
the heart. The lightning strike also caused internal burns where the lightning hit and went out of the
body, causing damage to vital organs, the liver, kidneys, and lungs.

5. At 8:28 p.m. on August 23, 2014, Doane Orr was dead on arrival (D.O.A) to the Emergency Room
at Rolling Meadows Hospital in Indianapolis. The cause of death was determined to be cardiac arrest
and complications from being struck by lightning.

6. The September 4, 2014 toxicology report shows that Doane Orr had a .14 %blood alcohol
content (BAC) at the time of death. A .14%BAC causes gross motor impairment, lack of physical control,
and major loss of balance. It also impairs reflexes and reaction time. Judgment and perception are

impaired.



7. In Indiana, a person is considered to be over the limit for driving under the influence if the BAC
isat least .08%.

8. Postmortem blood alcohol concentrations (BAGs) tend to be less reliable and because
postmortem blood is not sterile, postmortem blood can have a much higher glucose concentration of
seven to ten timesthat of ante mortem blood, and postmortem diffusion of alcohol from the gut can
falsely elevate the BAG

9. The sample collection for Doane Orr’s blood specimen was conducted appropriately and without
error.
10. The chain of custody for the blood sample from the time of collection and processing the

sample at the 2CU Laboratory was conducted appropriately and without error.

11. Exhibit 1 isa fair and accurate representation of the layout of the Amphitheater of Wooded Hills
asit existed on August 23, 2014 and may be used by any witness for illustrative purposes.

12. The Ambulance Record of Doane Orr (Exhibit 2) was prepared by Perry Meddick and was based
upon his personal knowledge, and was prepared at or about the time of the events stated therein. The
Ambulance Record is kept in the course of regularly conducted business of the Area Ambulance Service,
and it isthe regular practice of Area Ambulance Service to make such records. The Ambulance Record
(Exhibit 2) does not need to be introduced through the custodian of the record.

13. The Toxicology Report of Doane Orr (Exhibit 3) was prepared by Cody Blue and was based upon
his personal knowledge, and was prepared at or about the time of the events stated therein. The
Toxicology Report iskept in the course of regularly conducted business of 2QU Labs, and it isthe regular
practice of 2QU Labsto make such records. The Toxicology Report (Exhibit 3) doesnot need to be
introduced through the custodian of the record.

14. Exhibits 6, 7, and 8 were prepared and are maintained by the National Weather Service, a
component of the National Oceanic and Atmospheric Administration (NOAA), which is an operating unit
of the U.S Department of Commerce. The documents set forth historical weather data and forecasts
which are mattersthe agency has aduty to report asimposed by law. Exhibits6, 7, and 8 do not need
to be introduced through the custodian of the record.

15. Exhibit 9 isa compilation of text alert messages prepared by WeatherFrst based upon
information obtained through the National Weather Service (“Compilation”), and was prepared at or
about the time of the events stated therein. The Compilation is kept in the course of regularly
conducted business of WeatherFrst, and it isthe regular practice of WeatherFrst to make such records.
The Compilation does not need to be introduced through the custodian of the record.



16. Prescription drug fraud occurs when a person forges or tampers with a prescription, prescribes
or obtains drugs under fraudulent circumstances, uses a stolen prescription pad, steals another person’s
identity to seek prescription drugs or impersonates medical personnel. Prescription drug fraud isa Qass

Dfelony, punishable by six months to three yearsin prison and a maximum $10,000 fine.

/s/_Macon Justice /s/_Shirley Wiede-Wynn
Macon Justice Shirley Wiede-Wynn
Attorney for Plaintiff Attorney for Defendant
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JURY INSTRUCTIONS

Instruction No. 1

When the death of one is caused by the wrongful act or omission of another, the Personal
Representative of the Decedent may maintain an action against the Defendant, if the Decedent, had he
or she lived, might have maintained an action against the defendant for an injury for the same act or
omission.

Instruction No. 2

In civil cases such asthis one, the Plaintiff has the burden of proving the case by a preponderance of the
evidence.

Instruction No. 3

You must decide this case according to the Indiana law of comparative fault. You are required to
apportion the fault on a percentage basis between Plaintiff Val Orr, Decedent Doane Orr, Defendant Dis-
Chord, Inc., and the non-parties EZMoney d/b/a EZ Tops Entertainment and AWH, Inc. to determine
whether the Plaintiff is entitled to recover damages. You may not apportion fault to any other person or
entity. You will therefore determine the comparative fault issuesin this case asfollows:

Hrst, you must determine if Plaintiff, Decedent, Defendant, and Non-parties EZ Tops Entertainment and
AWH, Inc. were at fault and if that fault wasthe proximate cause of Doane Orr’sdeath. You must then
assign the percentage of fault for each. These percentages must total 100 percent.

Next, if the Defendant isnot at fault or if Plaintiff and Decedent’s fault are greater than 50 percent, then
you must return your verdict for the Defendant and against the Plaintiff in this case; and no further
deliberation isrequired.

However, if you find that the Plaintiff and Decedent’s fault is 50 percent or less, then the court will hold
aseparate trial on the issue of damagesthat the Plaintiff is entitled to recover, if any, based upon the
Defendant’s percentage of fault that you have determined.

Instruction No. 4
The term “fault” refersto conduct that makes a person responsible, in some degree, for adeath or an
injury. The type of fault at issue is negligence.

Instruction No. 5

Negligence isthe failure to use reasonable care. Aperson may be negligent by acting or by failingto act.
Aperson is negligent if he or she does something a reasonably careful person would not do in the same
situation or failsto do something a reasonably careful person would do in the same situation.

11



Instruction No. 6

Reasonable or ordinary care is the care a reasonably careful and ordinarily prudent person would use
under the same or similar circumstances. Reasonable care does not require a person to foresee and
guard against that which isunusual and not likely to occur.

Instruction No. 7

An act or omission is a proximate cause of an injury if the injury isa natural and probable consequence
of the act or omission. To establish that an act was the proximate cause of damages, a party must show:

(1) That damages would not have occurred but for another’s negligence; and
(2 That damages were reasonably foreseeable asthe natural and probable consequence of
the other’s negligence.

Instruction No. 8
Contributory negligence is negligence on the part of the Plaintiff or the Decedent.
Instruction No. 9

Plaintiff and Decedent’sfault, if any, isanissue in thiscase. If the Plaintiff and/or Decedent’s fault
proximately contributed to Doane Orr’'sdeath and Paintiff’s damages, then the Paintiff either will
receive no compensation or will receive only partial compensation for the injury. The Defendant hasthe
burden of proving by a preponderance of the evidence that the Plaintiff was at fault.

Instruction No. 10

A corporation must act through its officers, employees, or agents. Any act or omission of an officer,
employee, or agent acting within the scope of that person’s authority is considered in law to be the act
of the corporation.

Instruction No. 11

“Non-party” meansa person who caused or contributed to cause the alleged injury or death but who
has not been joined in the action as a defendant.

Instruction No. 12

Aperson incursthe risk, if he/ she actually knew of a specific danger, understood the risk, and voluntarily
exposed himself/ herself to that danger.

Instruction No. 13

If you find that the Doane Orr’s death was due directly and exclusively to natural causes, without human
intervention, which could have been prevented by exercise of reasonable care and foresight, the
occurrence isan Act of God for which the Defendant isnot liable.

12



Instruction No. 14

Paintiff and Decedent have a duty to mitigate damages, which means he/ she must take reasonable
actionsto reduce his/her damages.

Instruction No. 15

An expert witness shall not be tendered to court prior to introduction of the opinions and conclusions of
such expert witness.

13
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Satement of Val Orr

My name is Val Orr. | am the spouse of the late Doane Orr. | am currently livingwith my in-laws
at 7150 Hillcrest Road, Indianapolis, Indiana because the bank foreclosed on our house when | was
unable to maintain the payments when Doane passed away. Doane died on August 23, 2014 due to
injuries he/ she suffered at the Dis-Chord rock concert in Indianapolis that was not canceled despite a
lightning storm. Doane was only twenty-five at the time of his/her death and we had been married just
one year. The day Doane died was our one year wedding anniversary. We were soul mates. | am
devastated that Doane is no longer here to share our livestogether. | miss him/her. | loved Doane.

Doane was a good person through and through. Doane was kind, thoughtful and generous.
BEven in Doane’sdeath, Doane was giving. Doane was an organ donor. It gives me a sense of peace
knowing that Doane was able to provide for others and that a senseless death has some purpose.
People are alive today because of Doane, and Doane lives on through them. Doane Orr islisted onthe
Organ Donor Recognition Wall at Rolling Meadows Hospital. The inscription reads “It isthrough their
givingthat life liveson.” Every cloud has a silver lining. | try to focus on the positive to help me face
each day.

Doane and | met in Chicago, lllinoisin June of 2011. We had been accepted in the Teach for
America program and had been assigned to the Detroit Public Schools. Our summer training for the
program wasin Chicago. We connected instantly. We shared acommon interest in Teach for America’s
mission. Teach for Americais a nonprofit organization whose mission isto eliminate educational
inequity by enlisting high-achieving recent college graduatesto teach for at least two yearsin low-
income communities throughout the United Sates. We wanted to provide the students with an
opportunity to reach their full potential. Poverty isnot a destiny. It was great working with someone
who was like-minded, intelligent, and passionate about making a difference in the lives we encounter.

Doane and | came from different backgrounds. Doane grew up in Indianapolisin an affluent,
stable family, attended a private high school, and wanted for nothing. Yet, Doane wasreally grounded.
Doane traveled to Haiti and Rwandato help construct schools, dormitories, and homes. Doane was self-
confident and aborn leader. Doane was good at everything he/ she did — school, sports, music. Doane
received aB.A. in Political Stience in May, 2011 from University of Notre Dame and then joined Teachers
For America.

In contrast, | grew up in the Chicago projects. | never knew my father. My mother wasn’t able
to take care of me, so my grandmother raised me. We lived in a one bedroom apartment and stretched

the budget every week to make ends meet. Crime, drugs, and poverty were all around me —acrossthe
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hall in our apartment building, on the street corner on my walk to school, and at the neighborhood
grocery. | survived it by focusing on what | could control -- my education, my success, and my life. 1was
good in school, and teachers encouraged me to go to college and break the cycle. | was valedictorian of
my high school, and | received a full scholarship to Loyola University Chicago. | graduated in 2011 with a
B.A. in Education. I've always wanted to teach. Teachers made a difference in my life, and | wanted to
pay it forward.

After our two year commitment with Teachersfor America, Doane and | decided to continue
teaching. We both secured teaching jobsin Indianapolis and we were married on August 23, 2013. Four
months down the road we purchased a house. | couldn’t believe how happy | was, how happy we were.
We were doing what we enjoyed most. | waswith the person that | loved completely and who loved
me. Doane wasthe best part of my day, every day.

To celebrate our first year wedding anniversary, | decided to surprise Doane by buying ticketsto
the Dis-Chord rock concert scheduled for August 23, 2014 at the Amphitheater of Wooded Hills. |
thought it was the perfect gift. When we were in Chicago for our summer training for Teachers for
America, Dis-Chord, a Chicago-based band was just startingto make it big. Over the course of afew
years, Dis-Chord had built acult following into a fan base that filled arenas. For our first date, we went
to a Dis-Chord concert in Chicago. Frst year anniversary . . . recreating our first date —how romanticis
that? Now | wish we had stayed at home for a quiet celebration.

Doane loved Dis-Chord’s music. What’s not to like? The Band has solid vocals and a unique
sound that combines classic-rock influences with crashing guitar riffs. Dis-Chord’s songwriting is soulful.
OD, or Mel O'Dee, isthe Band’s lead singer and songwriter. OD'stypical lyrics discuss common topics
like love, loss and all those things, but they also speak of poverty, discrimination and social injustices.
Those songs stand out because they are away of speaking out to the government and to society. Itisa
way of protest. Some of OD's songs carry a strong message. | once thought that the message was so
powerful and that we could all learn from what OD had to say. But I've since learned that Dis-Chord
knew about the lightning storm at the Concert well in advance of it arriving at the amphitheater but
didn’'t do anything about it. They are aband of posers. The Band’s anti-establishment lyrics don’t stand
for anything, except that they want to do what they want and when they want, aslongasit is
convenient for them. OD’s social messages are just away to sell music; it doesn’t mean anything more
than that.

Doane was thrilled when | told him/ her that we were going to Dis-Chord’s rock concert on our

anniversary. It wasasplurge for us, but Doane’s smile was priceless. Money was tight because we had
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bought our house eight months prior and we had run up our credit cards with the move, furnishing the
house, and getting started with our new jobs. Because we were on atight budget, | purchased lawn
seating instead of the high-priced pavilion seating where there was shelter from the storm. The lawn
seating tickets were $49 each. Asl| recall, the pavilion seating ranged from $200 to $400 per ticket.
Bxhibit 1 showsthe lawn seating in light green and the box seating and pavilion seating in brown and
blue.

| also didn’t purchase the premium parking pass for parking closer to the Amphitheater, which |
think cost around $50. | didn’t think it wasworth it at the time. We were young and healthy, and the
extrawalking to and from the concert was not a bother. | wonder now if | had paid the $50 for the
premium parking if Doane would have been safely in the car before the lightning struck the tree.

| had purchased the tickets for the show two months prior to the concert. The forecasts didn’t
go out that far, so how was| supposed to know it would storm the night of the concert. If | had known
before | bought the ticketsthat a storm was possible, | would not have bought the tickets. | did watch
the weather forecast the week of the show. | was hoping it wouldn’t rain on our parade. We had a
terrible storm on the Wednesday before the concert. The lightning seemed to crack through the whole
night. It had been such a strong storm on Wednesday night that school was delayed the next morning
due to power outages. But later inthe day on Thursday, the stormy weather had settled down. The
forecastsonly predicted “slight” chance of storms, and they would be scattered, at most. Doane and |
discussed the weather forecasts. We did not want to waste the tickets and flush $100 down the drain,
and the weather forecast for Saturday night was not calling for storms.

August 23 was special, at least until shortly before the concert wasto begin. We had arelaxing
morning, just kicking back. Inthe afternoon, we walked the trails on the Monon Rail Trail. Although
there were cloudsin the sky, and the forecast called for a slight chance of storms, the day turned out to
be perfect. We talked the whole way along the trail — recalling fond memories and talking about our
future together. | will always have those memories. Asevening approached, we put some steakson the
grill and had a nice dinner at home. Doane had purchased a bottle of wine for usto celebrate our
anniversary. | decided to not drink any alcohol because | volunteered to be the designated driver.
Doane drank the entire bottle before we left for the show because alcohol is so expensive at the
Amphitheater. Doane wasbuzzed, but was not intoxicated.

We arrived at the Amphitheater around 6:30 p.m. We were there early enough to claim prime
real estate for the lawn seating area. We were located almost even with the center of the stage. The

dark gray area in the middle of the lawn seating as shown on Exhibit 1 is approximately where we staked
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out our seats. We were back quite a distance but the lawn seating is sloped so we had a good view of
the concert stage. It started out as a beautiful night. There’s nothing quite like sitting under a starry sky
on awarm summer night listening to your favorite band. We were euphoric and soakingit all up.

Around 7:15 p.m., as we were waiting for the concert to start, Doane bought a cocktail at one of
the Amphitheater’s vendors’ tents. About 7:30 p.m. or so, Doane and | noticed the ominous cloudsin
the distance. We figured it was blowing in a different direction because no one from the Band or the
Amphitheater made any announcement to warn us of a dangerous storm approaching. We didn’t move
toward shelter. We didn’t want to lose our good seats. It seemed like the Amphitheater was packed to
capacity.

Later, about 7:45 p.m., we heard thunder and saw lightning in the distance. But, there was no
rain. Not adrop. And still, no notice or warning from Dis-Chord to take cover. S, we didn’t take it too
seriously. Several people inthe crowd started cheering. The lightning was like a light show for the
whole concert. There were some people in the lawn seating who left when the lightning started. But
most of the fanswere like us - - waiting for Dis-Chord to come on stage for the 8:00 p.m. show.

Again, we thought that if there was a danger, surely Dis-Chord would warn us or cancel the
show because it was an outdoor concert and people were exposed out in the open. Don’t they have
people assigned to watch the weather to prevent those risks? In fact, someone came out on the stage
and made an announcement that the Band was goingto be coming out on the stage soon. If Dis-Chord
had made the decision to cancel the concert at that time, we would have been home safely that night,
Doane would be still with me, and we would be going on year two of our marriage. There was plenty of
time to get to our car safely between 7:45 pm and the time of the lightning strike.

The concert was supposed to start at 8:00 p.m., but Dis-Chord never came on stage. At about
8:00 p.m., we realized that the lightning was getting closer to us, too close. It started to downpour. The
storm forced fansto grab their belongings and scramble for the pavilion shelter or the exits. | heard
someone, who | now recognize as Max Doolittle, yelling to the crowd, “Take cover, take cover!” But
there was nowhere to go. | could see that the pavilion was packed full of fans, so there was no use trying
to find a space under that shelter. Doane and | headed for the gate on the northwest side, which is
where our car was parked.

The storm instantly grew in intensity. Vendor tents all along the perimeter were torn up, and
one refreshment tent collapsed completely. Instant chaos broke loose. People ran in panic, some
pushing and shoving. I'm not sure if Doane was pushed, or stumbled because of the slope and slippery

grass or uneven ground, but somehow he/ she fell to the ground and twisted his/her ankle. One second,
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Doane was right by my side, the next second, Doane was on the ground. Doane tried to continue
toward the gate, but he/ she was limping and we were moving slowly. Too slowly. Doane leaned most
of his/her weight on me as| tried valiantly to get him/her out of the storm to a safe place. | knew that
dueto the ankle injury, Doane couldn’t make the distance where our car was parked. | spotted atree
near the gate on the Northwest side of the Amphitheater. | thought Doane could take shelter under the
tree while | ran out to the car and drove it closer to the gate entrance. |thought the tree would provide
Doane with some protection from the lightning. | thought if Doane was under it, the lightning would hit
the tree instead of Doane because the tree istaller. | didn’'t know any better; we didn’t have treesin the
Chicago projectswhere | grew up. We also didn’t know there was a Arst Aid Sation at the
Amphitheater. It wasnot well marked, and | later learned that it waslocated on the east side of the
Amphitheater and was too far away.

Doane needed to get off his/her feet, so | helped Doane sit down on the ground under the tree. |
thought sitting on the ground was also safe because Doane wouldn’t be atall object for lightning to
strike. |left Doane under the tree while | ran to the car to bringit close to the gate. | made it to the car
in only afew minutes, and was able to negotiate through the trafficto get to the gate around 8:10 p.m.
| parked the car near the walkway outside the northwest gate of the Amphitheater. As| approached
Doane, | saw lightning strike the tree. It waslike holding a firecracker next to your head and having it go
off. It wasjust areal loud pop, bang. | felt the earth move under my feet and the sky tumbling down. |
saw Doane lying there, not breathing. It’s an image that haunts me.

| did everything | could to get Doane to a safe place. But, | now wonder if | could have saved
Doane’slife. | didn't use CPRon Doane after the lightning strike. At the time, | did not have trainingin
CPRand | didn’t know what to do. | have since taken a class and | am now certified.

| called 9-1-1, and the EMTs were there within a few minutes. They immediately gave Doane
CPR Asthe BEMTswere getting ready to transport Doane, | recall overhearing a person identifying
himself/ herself as Pat Ton, Dis-Chord’s Security Director, saying “This will cost my job.” The comment
sticks in my memory because | thought, “you’re worrying about losing a job when there’s a person’s life
holding on by athread?’ Sadly, Doane passed away before he/ she got to the hospital.

OD made some statementsto the media after Doane’sdeath. OD said “No comment due to an
impending investigation” when asked why the concert was not canceled or the audience warned. But
OD “extended sympathy to Doane’s family for the tragic loss of life.” OD claimed that he/ she would
dedicate Dis-Chord’'s next concert to Doane, but | heard that never happened. You know, it wasjust a

ploy to look good in front of the cameras and Dis-Chord'sfan base. You can’t trust anything OD says.
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Dis-Chord isresponsible for Doane’s death. Dis-Chord knew a severe storm was headed in the
direction of the Amphitheater well before it hit and in time for people to evacuate safely. Dis-Chord
chose not to cancel so that they didn’t have to reschedule the concert and be out of money.

| recently settled lawsuits against the Amphitheater and the promoter for Dis-Chord, EZMoney.
The amounts of the settlements are confidential under the terms of the Settlement Agreements.

There’sno money that can fill the emptinessin my heart.

| affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
and knowledge.

Dated: October 20,2014 /s/ Val Orr
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Satement of Max Doolittle

My name is Max Doolittle. | reside at 2010 Mahogany Run, Carmel, Indiana. | am the General
Manager of the Amphitheater of Wooded Hills (“AWH?). | obtained a Bachelor's Degree from Indiana
University with a major in public administration in May, 1994. Upon my graduation from U and prior to
joining AWH, | worked at the Indianapolis Convention and Visitors Bureau. Through my position with
the Convention Bureau, | developed a strong foundation in event planning and cultivated strong
connectionsin the entertainment industry.

The Amphitheater isowned by AWH, Inc. a division of Chu Industries. The Amphitheater was
built in 1998. It isan open-air entertainment venue, hosting live, high-profile concerts and outdoor
music festivals. The amphitheater issituated on 225 acres and islocated on the Northeast side of
Indianapolis at 18090 N. Sherwood Forest Lane. Exhibit 1 isafair representation of AWH'sfacilities.
There are two gatesthat concert attendees can enter and exit -- one on the northwest side and one on
the southeast side. There are premium and remote parking lots for each gate entrance. For the Dis-
Chord concert scheduled for August 23, 2014, the remote parking was free and premium parking was
$25. The Amphitheater has premium or reserved seating under a pavilion and general admission lawn
seating. The ticket price for general admission was $45 and the pavilion ticket prices ranged from $120
to $400, plus any applicable processing fees. There are seventy tiered rows under the pavilion with
seating up to 4,250, and lawn seating for 9750 people. There are several dressing rooms available
backstage at AWH, including three rooms designated for the headliner act. The dressing rooms are not
sound proof, although the facility is constructed of solid concrete and it may provide some barrier to
sound. AWH also has an office backstage for the promoter to use while at the facility. The Promoter’s
Cffice has multiple existing telephone lines and a state-of-the-art weather monitoring system. Afirst aid
facility islocated near the southeast entrance of the Amphitheater. At every show we have one
ambulance at either end of the Amphitheater and representatives from the Indianapolis Fre
Department on hand.

| have been employed at AWH since its openingin 1998. | was AWH-struck, excuse the pun,
when | landed ajob at AWH. | wasjust a small town girl/ guy, livin' in alonely world. | took the midnight
train goin' anywhere . .. and here | was - - at the largest outdoor concert venue in central Indiana. |
didn’t stop believin’. And here | am now, 16 years later, the General Manager of this AWH-some venue,
bringing in top headliners from around the country and world. | started workingin the Box Cffice,
advanced to Back Sage Manager, and then to Assistant General Manager. | have been General

Manager for the past eight years. The most enjoyable part of the job is seeingthe concerts. The jobis
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high paced and very challenging at times because you have to deal with people of all ages and
backgrounds.

As General Manager, | am responsible generally for the day-to-day operations of the
Amphitheater, and coordinate all staff in maintaining and operating the facility. | plan, supervise, and
oversee event management, operations, and security. Those dutiesinclude implementing safety and
emergency procedures, crowd control and crisis management procedures. | identify what acts should
be secured to have a profitable concert season, and work with Marketing to promote the events. | also
negotiate all contracts and agreements with the performers and/or promoters or agents. Once the acts
have been secured, | work closely with promoters/ agents and operationsto coordinate and facilitate the
event set-up and to assure compliance with the contract terms and our policies.

The potential for tragedy from lightning strikes at outdoor concert venues received national
attention when twelve people were injured, four critically, at a June, 1998 Tibetan Freedom Concert in
Washington, D.C. AWH, asa new facility at that time and on the cutting-edge of venue management,
readily implemented proactive lightning-injury prevention plans and procedures available at the time.
Of course, technology continues to make advances. Sill, most people in the music industry would agree
that AWH s set up well to handle aweather emergency. Frst, we use the National Weather Service
(NWS), areliable resource, to monitor the local weather. Before an event, we identify a specific person
(aweather watcher) who isresponsible for actively looking for threatening weather. Specific criteria for
delaying or canceling an event are identified. The weather watcher is charged with notifying the chain
of command of the weather conditions. That information is communicated ultimately to a specific
person responsible for making the decision to evacuate the Amphitheater. This person must have
unchallengeable authority to suspend the concert. Generally, the person who hasthe right to cancel the
show isthe performer. Our chain of command failed on the night of August 23.

The NWShas developed a program to help large outdoor venues, including concert venues, to
better protect staff and patrons from the dangers of lightning. Venues are not obligated to follow the
guidelines; it is a voluntary program only. We were already following several of the NWS criteria. For
example, we have (1) continuous access to information of NWSwarnings during our events, and (2) a
public address system and use of our Jumbotronsto notify the audience if alightning threat exists and if
there are plansto delay the concert or cancel it and evacuate. None of those things matter though if
credible information is not available, or if the decision maker doesn’t heed the warnings.

In light of the tragicdeath of Doane Orr, | am considering ways we can improve our proactive

lightning injury prevention plan to increase safety of the fans and our staff during hazardous weather
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conditions. We are currently reviewing the NWSguidelines for additional recommendationsto consider
implementing, such as (1) install areal-time lightning detection system with a display unit on site, (2)
broaden our public notification system to include text/ email message alerts or social media, (3) provide
or identify additional shelter or safe locations for emergency needs, (4) improve signage for safe and
orderly evacuations, and (5) investigate lightning protection equipment that divertsstrikesto the tallest
object and away from performers, staff, and fans.

| negotiated the contract for Dis-Chord’s performance. Sometimesthe negotiationstake place
directly with the performers, but usually the promoter or agent negotiatesthe deal. Regardless, it isthe
policy at AWHto have the performer sign the contract because AWH wantsto make sure the
performer’sfeet are held to the fire. When a show is canceled there are substantial expensesthat we,
asavenue, gtill incur in preparing for an upcoming show —vendor contracts for lighting and acoustics,
not to mention marketing and other operational expenses. Also, it is not good for the reputation of
AWH, or any venue, if you have a performer cancel ashow. Even in instances where there is good cause
to cancel, such asvocal cord problems, over-exhaustion, or other health issues, the fans are unforgiving
when they were revved up to enjoy their favorite band or performer. The same thing goes for not
starting a show on time. Fans can become hostile if a show is not started on time, which can create
unnecessary safety risks. We also want to make sure the artist understandsthat we prohibit
pyrotechnics or mosh pitsat showsin our venue for the safety of our stage crew, the performers, and
the fans.

Mel O'Dee, “OD,” signed the contract asthe authorized representative for Dis-Chord. | signed
the contract asthe authorized representative for AWH. Exhibit 4 isatrue and accurate copy of the
contract between AWH and Dis-Chord for the concert on August 23, 2014. The contract was negotiated
and drafted in September 2013. | wasthe primary drafter with substantial input from EZMoney, Dis-
Chord’s promoter. Mel O'Dee executed the contract on September 24™ and | signed it on September
28", The Live Performance Agreement iskept in the course of the regularly conducted business of
AWH, and it isthe regular practice of AWH to make such records. | am AWH's custodian of the
Agreement. | don’t know whether OD read the contract. | heard that ODwasin the habit of signing a
performance contract without reading it when EZMoney negotiated the contract. OD probably knew
that EZwould deliver a contract consistent with past practices. When we were negotiating the terms of
the contract, | recall EZsaying that OD required certain provisionsto be included and certain provisions

to be excluded. 1don’t recall any specifics.
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Prior to the August 23" concert, | established the chain of command for monitoring weather
conditions and communicating it to the person with the authority to determine whether to delay or
cancel the concert. | wasthe designated weather watcher. |track the weather for all eventsto see if
and when dangerous conditions are coming up, so we can make plansto adjust the concert schedule or
cancel, if necessary. | routinely take the role of weather watcher because | have dependable staff
handling other functions and | do little else the night of the concert. Without other distractions, | can
focus only on the weather. On the morning of August 23", | woke up feeling a bit under the weather.
My head wasin afog. | contemplated having the assistant manager take over the weather watcher role.
But it wastoo important atask to shift to someone else. The safety of the fans, performers, and staff is
apriority. There isalso something to be said for the continuity of communications. EZand | had an
established dialog asto the weather conditions and patterns from earlier in the week.

When bad weather may be a concern, the main call to delay or cancel the show iswith the
performer. The performersare in control of the event and they get information from us on the longevity
of the storm or anything else along those lines.  For the August 23" Dis-Chord concert, the chain of
command was as follows: | would notify EZMoney of current weather conditions and threats, then EZ
would notify Pat Ton, Dis-Chord’s Security Director, and Pat would notify OD.

| could do little to cancel the concert on the day of the performance. AWH's hands were tied.
The Live Performance Agreement specifically prohibited AWH from canceling the Dis-Chord concert. I
we canceled, we were required to pay Dis-Chord the full performance fee. Of course, fans would want
the show rescheduled and a sizable portion of our profit would evaporate into thin air. We would have
potentially an additional performance fee, plus all of the vendors' fees, staff’'s wages, and other
operating costs. Also, the Act of God clause under the Agreement would not protect AWH if Dis-Chord
didn’t agree that the storm was serious, or if we canceled and the storm blew over. The Live
Performance Agreement placed the decision whether to cancel the concert in the sole discretion of Dis-
Chord.

| had been providing updatesto EZMoney earlier in the week of the concert. |indicated that a
severe thunderstorm blew through Indianapolis on the night of August 20™" and that we had a record
high of lightning strikes. But | also noted that it appeared that the rest of the week and particularly the
weekend would be much calmer and that forecasts were not suggesting any thunderstorm warnings. It
would not have been prudent to make a decision at that time regarding cancelation of the concert.
Forecasts, especially more than 48 hours out, are often too vague and unreliable to warrant a

cancellation.
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On Friday, August 22, the forecast wasimproved. The forecast did not call for any stormsor
even any rain for Saturday night. The weather forecast for Saturday night was “partly cloudy.” There
was still no basis to cancel the show. | continued to monitor and report the weather conditionsto EZ
Money. By Saturday late afternoon, a storm with lightning was spotted northwest of Indianapolis. 1told
EZMoney that consideration should be given to delaying or canceling the show. EZ scoffed at my
concerns.

Sorm warnings were issued for the area by the NWSonly a few hours before the show. The
NWSalso continued to push back the expiration of the warnings. S, from my perspective, the weather
was not moving through quickly and could potentially till be athreat during the concert. | again
updated EZwith the information. EZtold me that he/ she would communicate the information to Dis-
Chord. |wanted to delay the show until the weather was clear. In any event, | heard nothing back from
EZor Dis-Chord to delay or cancel the show. | don’t know what EZcommunicated to Dis-Chord. | had
suspicionsthat EZwasfiltering the information | was communicating and making judgment calls about
how much to tell Dis-Chord. It doesn’t really matter what EZtold Dis-Chord. |told Pat Ton before the
show that Dis-Chord had full accessto state-of-the-art Doppler radar monitor, which we had set up in
the Promoter’s Ckfice. The Promoter’s Office islocated right next to the dressing roomsfor the Band. |
even showed Pat Ton where it was located and how to operate features on the system. | also had a
Doppler radar monitor in my office.

At 7:37 p.m., twenty-three minutes prior to the start of the concert, | was alerted to an NWS
thunderstorm advisory, indicating some intense lightning for east of Indianapolis. At that time, if the
show had been canceled or even delayed, there would have been sufficient time to evacuate the fansto
the safety of their vehicles. With urgency, | said to EZ “Look, there’s REALLY bad weather out there.
The NWSis calling for storms for the east side of Indy. | think Dis-Chord should cancel the show and
reschedule for alater date. We have enough time now to get these people to safety.” EZseemed upset
and said that “the Band’s schedule was already too full.” EZ said he/ she would talk to Dis-Chord, that is,
Pat Ton about the deteriorating weather conditions. EZcame back in lessthan two minutes and said
Dis-Chord would go on. EZsaid “It’sonly rain. We can play.”

EZand Dis-Chord’s lack of concern for the storm assuaged my worries. S, | did not put together
an evacuation plan for the crowd. | also did not direct my staff to make preparations for an evacuation.
| went out on the stage about ten minutes later to get the crowd revved up for the show. | announced
that the show was going to start soon, and the crowd roared. | made some general announcements. |

also promoted upcoming shows at the Amphitheater that were not sold out because | had a captive
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audience. At that time, | didn’t make any announcements to the crowd about weather conditions or
give directionsfor an evacuation if it became necessary.

It wasn’t until | got on the stage that | actually heard the thunder and saw flashes of lightning in
the distance. But there wasn’t any rain. | saw some people leaving, but most of the fans stayed. |
looked at my watch. It wasjust about 8:00 p.m., time for Dis-Chord to begin the show.

| was standing onstage when the storm blew in. The wind was strong, ripping down vendor
tents and scattering debris. | yelled for people to take cover. | was concerned about umbrellas and tent
poles becoming missiles and injuring people. Pandemonium broke loose. Fanswere runningto the
pavilion to take cover and to the exits to reach their vehicles for safety. People were shoving and
pushing. | saw that my security staff had their hands full. They were helping people to get to safety, and
trying to make sure no one wastrampled. | heard the thunder and saw that the lightning flashes were
getting very close. Then | heard a large cracking sound and boom. |did not know what was going on for
several minutes. | didn’t know lightning struck one of the trees on the Amphitheater grounds and that
one of the fanswas under the tree and wasinjured. | later learned that the fan was Doane Orr, and that
he/ she died from complications from being struck by lightning. Tragic. Doane died under my watch. This
will affect me forever. | can't tell you how sorry | am for Doane’s family and friends.

Dis-Chord never asked to delay or cancel the show. If the Band had asked, | would have
complied. Doane Orr’stragic death could have been prevented if Dis-Chord had been more concerned
about concert goersthat night. Dis-Chord later rescheduled the show in September. AWH did not pay
Dis-Chord its Performance Fee for the August 23™ concert. Once the Band performed in September, the
Performance Fee was paid by AWH. Dis-Chord dedicated the show to Doane Orr and survivor Val Orr.
We held amoment of silence before the show. | asked OD later why Dis-Chord had not canceled or
delayed the show. OD said that it wasn’t up to the Band to make that call, it wasmy call. |told ODto go
back and look at the contract. He/she gave me ablank look. No one seemsto take responsibility for
their actionsanymore. AWHwasn't at fault, but we still settled with Val Orr. It wasthe right thingto
do.

| affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
and knowledge.
Dated: October 20,2014 /s/_Max Doolittle
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Satement of Ezra/ Ezria Money

My name is Ezra/ Ezria Money. Everyone callsme “EZ” |reside at 215 E Huron Sreet in
Chicago, lllinois. | have a degree from Berklee Gollege of Music in Boston, Massachusetts with adouble
major in Music Business and Performance. Berklee is probably most famous for its performance
curriculum. John Mayer isan alumni. But the college also teaches studentsthe ropes in the music
industry. Aspart of my education | learned how to book local and national touring acts at Cafe 939, the
college's performance venue. Asan alumnus of Berklee, | have connections that open up doorsin this
competitive, dog eat dogindustry. Ninety-nine Berklee alumni have received 229 Grammy Awards.

| am a concert promoter through my business EZ Tops Entertainment. I've worn nearly every
hat in the music industry: radio disc jockey, music critic, rock ‘n roll singer, bandleader, and record
producer. I'm good at what | do. And it hasbeen alucrative career for me. Money don't get everything,
it'strue. But what it don't get, | can't use.

Promoters do just what the name suggests - we promote live shows. We are in charge of making
sure the word getsout about that show. However, the duties go beyond promotingthe show. A
promoter also securesthe venue for a show, called a “booking.” | work directly with the performersand
with clubs and concert venuesto arrange a booking. | also negotiate the contract with the venue on
behalf of the performer. The job doesn’t stop there. | also work with the performersto make sure all
their needs are covered. | make sure everythingisin place for the night of the show (tickets, sound/tech
requirements, lighting) and then generally making sure the show runs smoothly. | even take care of
arranging the incidentals, like hotels and transportation for the performers.

The start of the performance is not the end of my job. My job isto make sure things go off
without ahitch. Often, | coordinate between artists, stage crew and venue staff to monitor the progress
of the event. A positive experience will ensure that all personsinvolved in the show, from the venue to
the artist, will want to hire me again because | have proven that | am up to the task.

| handled the negotiations for booking Dis-Chord’s 2014 Summer Midwest Tour at various major
citiesthroughout the Midwest, including the August 23, 2014 booking at the Amphitheater of Wooded
Hillsin Indianapolis. | have worked with Dis-Chord for its Midwest bookings ever since the Band formed.
We are both based in Chicago. | was at the ground level when Dis-Chord was first making a name for
itself. | helped Dis-Chord achieve national recognition. When the Band’s original drummer wasn’t
working out, | connected them with adrummer | knew from Berklee, and then the Band really took off.

The lead singer of Dis-Chord, Mel O’ Dee, (we all call him/her OD), trusted me with the
negotiations of the venue contracts for the Band. | had always negotiated a favorable contract for the
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Band. After negotiating many of the Band's performance contracts, | knew what OD expected. Certain
terms needed to be in the contract. One clause that was a stickler for OD and Dis-Chord wasthe
performance contract had to prohibit cancellation of the contract by the venue thirty days or less before
the scheduled concert. If you have more than thirty days' notice, you can make adjustmentsto your
schedule; perhaps extend the show at another venue where you are already booked. It also gives you
time to cancel contracts for sound and tech people.

OD also always insisted that the venue be responsible for security. Dis-Chord had a Security
Director, Pat Ton, who isOD'sright hand. Pat Ton was great with handling security directly for the Band,
but OD didn’'t want Pat stretched too thin by having to handle security at the venue too. Dis-Chord had
acouple of showsin the past where security was a problem when the crowd got out of control. Inthe
earlier days, Dis-Chord encouraged the audience to “feel the music.” Mosh pits, stage diving, slam
dancing and body surfing were not discouraged, and perhaps even encouraged, even though the safety
of the fanswas at risk. Most venues don’t allow those types of activities now. Nevertheless, there are
always safety issues at concerts, and Dis-Chord’s performance agreementsrequire the venue to handle
security and safety issues.

| worked with Max Doolittle, the General Manager of AWH on the contract terms. While
negotiatingwith AWH, | did not consult with Dis-Chord regarding the specific contract terms, other than
the performance fee. Once the termsof the contract were hammered out, | forwarded the final
contract to ODto review and sign it on behalf of Dis-Chord. | don’t know whether OD or any member of
Dis-Chord read the contract in itsentirety. | do know that Dis-Chord did not ask for any clarifications or
changesregarding the terms of the contract | negotiated on itsbehalf. OD signed the Live Performance
Agreement, returned it to me, and | forwarded the executed copy to Doolittle. The contract
negotiations and signing of the contract took place in September, 2013. Exhibit 4 isatrue and accurate
copy of the Live Performance Agreement between AWH and Dis-Chord for the August 23, 2014 concert.
The Live Performance Agreement iskept in the course of the regularly conducted business of EZ Tops,
and it isthe regular practice of EZ Topsto make such records. | am the custodian of the Agreement.

If I do say so myself, | did abang up job promoting Dis-Chord’s 2014 Midwest Summer Tour. It
was an ambitious schedule, with lots of money to line the ‘ol pockets —for the Band and for me. (I had
my eye on a 52’ yacht to put on Lake Michigan.) Dis-Chord was a recognized name and every venue
wanted to work the Band into their summer schedule. | booked 25 shows for the two month period of
July and August. The shows were booked in twenty different Midwest cities; afew of the venues had

back to back engagements. That’s a pretty heavy schedule with little time between bookings and
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traveling from one gigto the next. But, the life | love ismakin’ music with my friendsand | can’t wait to
get on the road again. | would be at each of those shows, and knew it was going to be a wild ride on the
gravy train.

One task that | handle prior to and during the show isto act as middle man for communications
between the venue and the performer regarding weather conditions. For the Dis-Chord concert on
August 23, 2014 at AWH, a chain of command was established for communicating weather conditions.
Max Doolittle, the weather watcher, would communicate the weather conditionsto me, and | would
pass on information of hazardous conditionsto Dis-Chord, through “the General,” Dis-Chord’s Security
Officer, Pat Ton. The ultimate decision to cancel a concert rests with the performer as provided in the
contract.

| often would weigh in on the decision to delay or cancel a show. Of course, safety is a priority,
but there are other considerations also. Mother Nature can be as unpredictable as she is generous.
When dealing with weather, it’s difficult to forecast rain at all, let alone athunderstorm. If a storm
doesn’t gain steam or it shifts and misses an area, no one thinks, “Well, it was good that we were
cautious.” No, instead, the mindset is, “we could’ve gone forward with the concert, and wouldn’t be in
thisjam trying to figure out now how we're going to work in this show for another date.” If aconcert is
cancelled, tryingto reschedule it iscostly. Also, it is sometimesdifficult to find adate to reschedule that
works for both the venue and the performer, especially when the schedule is busy, with little room for
changes, like Dis-Chord’s 2014 Midwest Summer Tour.

For the AWH Dis-Chord concert, prior to and on the day of the concert, | obtained frequent
weather updates and storm information from Max. | believe Max relied upon the National Weather
Service (NWS) for monitoring weather conditions. Max began communicating with me on Wednesday
or Thursday before the Saturday night show at AWH. Max reported a record number of lightning strikes
in Indianapolis for Wednesday, August 20". However, Max also indicated that the weather front would
be through the area before the Saturday concert and that forecasts were indicating no threat of a
thunderstorm. |did not pass on thisweather report to Dis-Chord because the timing of the August 20"
stormswas pretty remote for an August 23 concert and also because the forecasts were not
anticipating a storm for Saturday evening. No newsisgood news. | didn’t want to bother Dis-Chord
with information that wouldn’t change the current plan for the concert. On Friday, August 22", |
received further information from Max that there had been a severe thunderstorm warning for
Indianapolis. | passed thisinformation on to the General, and OD told me that “we should all keep an

eyeonit.” That thunderstorm warning expired later that evening.
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On the day of the concert at AWH, | arrived early to the venue to make sure the set-up was
smooth. | checked on the Sound Techs, the Backstage Manager, the Ticket Office, and Security.
BEverythingwasin order. The set up at AWH wastop-of-the-line. AWH even had a Promoter’s Office for
meto use. The Office contained a Doppler radar to monitor the weather conditions. It was state-of-the-
art. |usedthe Doppler radar the night of the concert to track the storm that eventually came through.

On August 23" around 4 pm, Max alerted me to some bad weather that had popped up out of
nowhere about sixty miles northwest of Indianapolis. The NWS according to Max, reported that
lightning was observed. Despite extensive preparations made in advance of large concertsin outdoor
venues, promoters, like concert-goers, are ultimately at the mercy of Mother Nature. There isno way to
predict unexpected weather. It appeared that the storm wasisolated and would pass through before
the concert. | don’t recall anyone asking or even suggesting the band delay or cancel the concert. |
think we all thought it would blow over.

| continued to monitor the Doppler radar that wasin the Promoter’s Office. | do recall that the
General stopped by several times prior to the concert and looked at the screen on the Doppler radar.
Doolittle continued to provide updates from the NWSof the worsening weather conditions. It wasstill a
bit sketchy whether the weather would become a real and seriousthreat. The forecasts around 5:30 and
6:30 p.m. were only advisories, which would expire well before the show. | shared thisinformation with
the General to communicate with OD. |told the General that “if it was my call, | would play, come rain
or shine, aslong asthere wasn’t any serious threat.” The NWSsaid the storm advisories would expire
well before the show. | preferred to go on with the show as scheduled and only stop if weather
conditionsworsened. There just wasn’t any room in the schedule to reschedule the concert. We were
nearing the end of the tour and there were essentially no extra daysto reschedule an Indianapolis
concert. We would also incur additional expenses for set-up, hotel and transportation.

Doolittle notified me that the NWShad issued awarning at 7:37 p.m. for intense lightning for
east of Indianapolis. | shared this information with Pat Ton. Whether Pat shared it with OD, | don’t
know. At that point, | was concerned. The weather had shifted and lightning had been reported. It was
more than just dealing with rain. Dis-Chord had final say on whether to play, delay, or cancel the
concert. went to OD’'s dressing room to discuss the weather one on one with OD, but | couldn’t get
through the General. | peaked in through the door and got a glimpse of OD. He/ She looked strung out,
like he/ she was on drugs. The General told me that OD did not want to see me and that | should

communicate all information through him/her (the General). There was no change in the decision to
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move forward with the concert asplanned. | was concerned that OD was not able to exercise good
judgment, if he/ she was impaired because of substance abuse.

OD had prior problems with substance abuse. OD became addicted to painkillersin late 2012
or early 2013 after a serious car accident. He/ She even OD'd, but fortunately was discovered by one of
the other band members before it wastoo late. He/ She checked into rehab at least twice that | know.

Doolittle came by my office and said he/ she was going to make an announcement to the crowd.
| thought maybe he/ she was going to delay the show. | followed him/her to see what he/ she was going
to say in case | needed to report back to Dis-Chord, who was still in the dressing rooms where they had
been all night, getting ready for the show. | looked out at the eager crowd, and then scanned the
horizon. Qure, there was some lightning in the distance, but it seemed to be afew miles away, and |
thought it seemed like it was moving away from us. Then, the weather seemed to shift suddenly. The
skies opened up, the thunder roared, and lightning lit up the sky like the 4™ of July. Except there wasn't
any celebration.

Later that evening, after we learned of the tragic death of Doane Orr, OD asked me why AWH
had not canceled the show earlier in the evening, espedally when lightning was a potential threat. OD
acted like it was AWH's dedsion to delay or cancel dueto the weather. It wasn’t the time or the place
for me to correct any misunderstandings. | figured | was on thin ice. Sometimesit’sjust best to be ayes
man/ma’am person and coddle these super egos. Musical performers, especially headliners, never want
to take the blame for a show gone wrong. OD was no different.

Dis-Chord received some bad publicity from the media about not cancelingthe August 23" show
due to the hazardous weather. OD wanted to cancel the remaining shows, but | thought that would
anger fans. | suggested that we return to Indianapolis and dedicate a concert to Doane Orr. Sill, there
was some backlash from the fans and sales dropped for future bookings. Some fans at the next couple
of stops on the ummer Midwest Tour chanted “Dis-Chord Abhorred. The Thunder Roared, And Dis-
Chord Ignored.”

Dis-Chord needed a scapegoat. OD blamed me for not communicating the bad weather. That’s
false. | did communicate all threats of bad weather to Pat. The minute | start withholding information
from the decision maker isthe minute that | don’t have ajob in thisindustry. OD also criticized me for
vague termsin the Performance Agreement asto the decision-making responsibility to cancel the show.
If OD read the contract and had questions, he/ she should have said so. It’sonly atwo-page document.
Neither Dis-Chord nor AWH asked for any clarification on the authority to cancel when bad weather
risked the safety of the fans.
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| wasfired as Dis-Chord’'s promoter for the remaining shows on the tour, and ODtold me |
would never book another tour for Dis-Chord. Pat should have been the one that lost his/her job. Dis-
Chord and | are currently in litigation regarding my feesfor concerts | promoted for Dis-Chord, including
the concert at AWH. Thereisa lot of bad blood between us now.

| also was sued by Val Orr. That litigation has settled. Aspart of the settlement, | agreed to
testify on behalf of Val Orr. It was part of our settlement agreement, because my residence isin
Chicago, lllinois, Indiana’s subpoena powers could not reach me to bring me into court to testify. Time is
money, plus | don’t really care to deal with OD until our litigation issues are resolved. | am not at liberty
to disclose any financial details about the settlement with Val Orr, other than that | denied liability, but
settled the matter to have some finality.

| affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
and knowledge.

Dated: October 20,2014 /s/_EZMoney
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Satement of Mel O'Dee

My name isMel O'Dee. | am the lead singer for the rock band, Dis-Chord. The band isa
corporate entity, Dis-Chord, Inc., with its principal place of businessin Chicago, lllinois. | currently reside
at the Trump Towersin Chicago, lllinois. My given name at birth was Melvin/Melanie O Donnell. | grew
up in Ireland and came over to the Satesin 2008, wanting to make it as a songwriter and performer. |
landed in New York. Early on, other performersin the New York music scene nicknamed me O.D. It
stuck. When my music career wastaking off, my agent suggested that | consider a stage name. It was
an easy transformation from O.D. to O'Dee. S, | changed my legal name to O'Dee.

| struggled, at first, in the music scene, until | met Pat Ton. Pat was a bouncer in one of the bars
where | played sets now and then. Pat was a favorite among the performers because everyone knew
they could trust Pat with anything that needed to be resolved. Pat had alot of connectionsin the music
industry and elsewhere; some solid, and some | preferred not to know about. Pat introduced meto
some very talented musicians who were looking for a songwriter and lead singer. That was me.

Pat had a connection with a recording studio in Chicago who owed him/her afavor. So, we
formed a band and moved to Chicago to cut ademo record. The Windy Aty hasbeen good to usand we
never left.

We named our band Dis-Chord. The name fitson several levels. The lyrics| write are intended
to get people thinking, whether it’s about love, loss, or social issues. Some of the songs | write challenge
the mainstream way of thinking. It’sintended to be thought-proving on issues we may disagree. Qur
harmonies can be purposely acrimoniousto create that uncomfortable feeling of discord. Occasionally,
our Band, like any other band, hasinternal conflicts. It probably doesn’t help that | follow John Fogerty’s
advice that “you can’t please everyone, so you got to please yourself” or that | have afiery temper.
Despite these occasional conflicts, the Band has stayed together and we all get along well.

We did replace our original drummer early on. It wasn’t so much about conflict asit was about
musical styles, and it just wasn’t the right fit for the Band. That’s where EZMoney comesinto the
picture. | met EZat one of our local performancesin Chicago. EZisapromoter. I'm sure EZhad ulterior
motives at the time, but he/ she did help us out by using his/ her connections and finding a drummer that
wasthe missing link to Dis-Chord. The Band took off. Qur music was better than ever. EZalso helped
promote the Band. EZgave us good advice. Hrst, don’t play in the same city or venue too often; spread
out your shows every 6-8 weeks. This gives you proper time to promote the show. Second, turn every

show into an EVENT to get some good buzz going. Third, don’t let others take control of your show.
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By 2011, we were performing to sold out crowds. In 2012, we signed with arecord label,
produced our first record, “Purposefully,” and won a Grammy for New Artist of the Year. It’snot been
the same since. The paychecks were pouring in, but the fans' applause wasthe most gratifying paycheck
for us.

Our next CD, “Cur Fate,” was released in mid-2014. The best inspiration for songwritingisto
write about what you know and experience. The lyricsrun true, which is probably why our musicis
described as “soulful.” The Band, and |, had experienced some troubles after risingto the top. The
crowds at the shows were enjoying our unique blend of classic rock and jammin’ guitar riffs. Mosh pits,
body surfing, and stage diving were part of the rock concert culture. It isaway people “feel the music.”
Those activities were just as much a part of concertsas “the wave” at a sportsevent. S, yes, we had
them at our concerts, but we weren’t doing anything different than any other rock band. Unfortunately,
acouple of fans were hurt, nothing serious, in a mosh pit. We talked about stopping the practice, but
before any decision was made, our hands were forced. Sx people were injured, three seriously, after a
mosh pit broke out at the Rot Fest Music Festival in Chicago in September, 2013. After that, most
venueswrote in clausesto preclude such activities, including Dis-Chord’s contract with the
Amphitheater of Wooded Hills in Indianapolis scheduled for August 23, 2014.

Another fateful event was my car accident in December 2012. | hit a patch of ice when | was
driving, careened off the road, and slammed into a telephone pole. | sustained head injuries, broken
ribs, and a punctured lung. | wasin the hospital for 3 72 weeks. The accident left me in a state of
constant, agonizing pain. | was prescribed a potent painkiller containing an opium-derived oxycodone.
It became addictive. | made poor judgmentsand had several volatile run-ins with photographers,
reporters, and the law. | pled guilty to prescription drug fraud in Indianain March, 2013. | did not have
to serve any time, provided that | would enter a rehab program. Because the rehab was court-ordered, |
had not committed to it fully. | subsequently relapsed, and OD’'d amonth later. Asfate would have it,
one of the Band members stopped by my pad on the way to a party and found me unconscious. This
time, | checked myself into arehab program. It wasthen that | knew | had turned the corner. I've been
clean since that time. EZssuggestion that | was using drugs on the night of the AWH concert is absurd.

Because of my car accident and the drugissues, | needed a hiatus from the stress of performing.
Qut there in the spotlight, you're a million milesaway. Every ounce of energy, you try to give away as
the sweat poursout your body, like the music that you play. Instead of performing, | focused on
creating quality music for our next album. It was atime of introspection and, quite frankly, tranquility.

| never felt better. The “Our Fate” CDwasthe best music | had written. We released a few singles by
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mid-2013, and it was all the rave with the critics and our fans. Yet, we were concerned about aslump in
sales because we had been out of the limelight for a good part of 2013. The reality wasthat our
popularity had escalated so far out of control that touring was no longer necessary. But we had not
realized that at the time. EZsuggested a Midwest Summer Tour for 2014 to get fans excited about the
new CD. We were goingto take the country by storm. We planned the tour to begin with the Midwest
because that‘swhere our fan base began. We would perform in venues across other parts of the
country later in 2014.

| hired EZto handle the Midwest Summer Tour. EZhad pitched the ideafor the tour and also
had great connections with the venuesin the Midwest. Plus, | trusted EZ at least back then anyway. EZ
negotiated all of the contracts with the venues for the tour on behalf of Dis-Chord. | was glad not to be
involved with the back and forth negotiations and the mundane details. EZknew what was important to
the Band. The safety of the fans was one of my main priorities, especially after the injuries from the
mosh pits at one of our shows. Dis-Chord did not want to take any risks. Dis-Chord wanted the venues
to be fully responsible for security issues, crowd control and safety. It’stheir venue, so they should be
handling any safety or security issuesthat arise. The venue has contacts with local agenciesto hire
additional security or to work with local police, fire and BMT personnel, if necessary. The venue also
knows their facility better than anyone to develop evacuation plans, and they are in the best position to
make announcements or disseminate alert messages or communications, as needed.

Dis-Chord’s Security Director is Pat Ton, who everyone refersto as “The General.” Pat has been
with the Band from the beginning. Pat only overseesthe venue’s handling of crowd safety and security
at the venues. Pat was not to be consumed with the hands-on detail for the venue’s safety and security
needs. Pat mostly looksout for the Band and our safety needs. Pat isincredibly loyal to us. Pat would
do anythingto protect the Band.

For the AWH concert, EZnegotiated all of the termswithout input from the Band except
confirming the concert date and consulting with the Band on the performance fee. That wasthe same
routine as past contractsthat EZnegotiated for Dis-Chord. Most terms of the performance agreements
were pretty standard. After EZfinalized the terms of the Agreement with AWH, he/ she forwarded it to
me. | then read and signed the contract and returned it to EZ Exhibit 4 is atrue and accurate copy of
the Live Performance Agreement. My signature is shown on the Agreement asthe authorized
representative of Dis-Chord, Inc. The document was prepared in September 2013 when it was

negotiated. The Live Performance Agreement iskept in the course of the regularly conducted business
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of Dis-Chord, and it isthe regular practice of Dis-Chord to make such records. | am the custodian of the
Agreement.

| did not ask for clarification of the contract termsbecause | believed | understood the terms.
Turns out, when lawyers get involved, there are more interpretations than there are lawyers. It was,
and is, my interpretation of the Live Performance Agreement that AWH was responsible for determining
if the show would be canceled or delayed due to weather conditions. AWH required Dis-Chord to begin
on time. Thisisthe only provision in the entire agreement that is emphasized through an all-caps font.
Paragraph 12 gives AWH the authority to reschedule a concert if weather conditions prevent the concert
from happening. Moreover, Paragraph 8 of the Live Performance Agreement providesthat Dis-Chord
could not be compelled to play. Dis-Chord did not have the authority to delay or cancel if the conditions
were dangerous for the fans. Dis-Chord could only delay or cancel the concert for weather conditions if
it affected the Band’s safety and its equipment. Dis-Chord was invited to come into AWH' s facility to
play. It’snot our place, and not our responsibility to evacuate fansin case of danger. Rather, the
contract assigns the responsibility for the fans’ safety squarely on the shoulders of AWH. AWHwas
responsible for overseeing all aspects of the safety and security at the venue. Paragraph 10 of the
contract providesthat AWH had discretion concerning security issues.

EZ set up an aggressive schedule for the 2014 Summer Midwest Tour. With our input, EZhad
scheduled twenty-five showsin twenty cities over the two month period of July and August; many of
them were large outdoor venues. When you are playing in an outdoor venue, the Midwest summer
heat and humidity can wear you down. There was little time to rest between driving to the next show,
making sure the equipment was set up properly, talking to local radio stations and mediato promote
the CD and tour, and rehearsing. By the time we arrived in Indianapolis for the August 23 concert at
AWH, we had been on the road for fifty-four days, and had played twenty shows. The tour was at an
end. We were tired and exhausted. When you're ridin' sixteen hours, and there's nothin' much to do,
you don't feel much like ridin', you just wish the trip wasthrough. But, here you are, on the road again,
up onthe stage, playin' star again.

The Band arrived in Indianapolis at AWH on August 23" in the early afternoon. AWH's
amphitheater is a large outdoor venue. It isone of my favorite placesto play. The acousticsare
surprisingly good for an outdoor venue, and all the seating is good whether you are in the higher-priced
pavilion seats or the general admission lawn seats. | don’t know how much AWH was charging for the
ticketsto our show. It wasa sold out concert. It had to be a lucrative deal for AWH. When the Band

arrived, we checked on our equipment and the general set up. The stage crew had arrived early and
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everything was set up. AWH sfacilities were relatively new compared to other outdoor venues we had
been playing. AWH set us up with several dressing rooms and had an office for the promoter, EZ right
next to our dressing rooms. The Band did afew rehearsals and then we relaxed and rested in our
dressing rooms. By then it was about 2 or 2:30 in the afternoon. When the Band went into the dressing
room to relax before the 8 p.m. show, the weather was of no concern. There was no thunder, lightning,
or even rain.

The weather isinescapable when you are booked at an outdoor venue. Prior to our arrival,
earlier in the week, Doolittle, AWH's Manager established a chain of command to communicate weather
concerns. Doolittle would monitor the weather, and communicate to EZany concerns, needs, or
decisionsto delay or cancel our concert. EZwould in turn notify the Band through Pat, who oversees
security and safety issues for the Band. Everyone agreed to this protocol.

The weather communication and decision-making protocol established by Doolittle failed. It
was not the Band’s obligation to cancel or delay the show, but even if it had been, the Band did not
receive pertinent weather information. | can’t speak for information that passed between Doolittle and
EZ but | can tell you that EZdid not communicate to Dis-Chord the extent and seriousness of the
weather conditions leading up to the lightning strike on the evening of August 23. EZdiluted the
seriousness of information that was shared with the Band, through Pat. | have since learned that
sometimes EZdidn’t even relay the information he/ she received from Doolittle. | do not know whether
EZpurposely prevented the Band from having necessary information to make an informed decision to
cancel. Regardless, Dis-Chord did not receive critical information concerning the weather. Dis-Chord
knew only about the rain, not the lightning or thunder, on the day of the concert, or daysleading up to
the concert. Dis-Chord was not provided with information regarding the record high lightning strikes
just afew days prior to the concert. No weather communications were shared with Dis-Chord regarding
the lightning strikes in the Grawfordsville area that were moving southeast at 4 pm on August 23®. And
no communications were received from EZ after 7:15 p.m. on August 23" .

On Friday, August 22™, the night before the show, EZdid communicate that there were
thunderstorms in the Indianapolisarea. | wanted all of usto keep an eye onit. We were hesitant about
acancellation and upsetting our fans. We care about our fans. That particular thunderstorm warning
expired later that evening, and appeared not to be athreat. The only other weather communications
that Dis-Chord received from EZwere the forecasts around 5:30 and 6:30 pm on August 23rd. EZmerely
claimed that advisories had been issued but that the forecast predicted those stormswould be through

the area well before the concert.
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693 EZkept pushing for the Band to keep the existing tour schedule. EZdid not want to reschedule.
694 EZsaid there wasn’t any room to reschedule the concert and that we would also incur additional

695  expensesto reschedule. EZsaid “I just want to be done with it.” Of course, EZechoed what we all felt.
696  All of uspreferred to go on with the show as scheduled and only stop if weather conditions worsened.
697  The weather conditionsdid in fact worsen, but Dis-Chord was not provided with such critical

698 information.

699 [, and all of the band members of Dis-Chord, stayed in our dressing rooms until the time the
700  concert wasto begin around 8 p.m. For the hours prior to the show, | prefer to take the time to

701 concentrate on the lyrics and aspects of the performance. In our dressing rooms, we could not hear any
702  thunder or see any lightning. The dressing rooms are apparently sound proofed so when there are

703  multiple actsfor a concert, each performer is not distracted by what is happening on stage. Just aswe
704  were about to go on stage at 8:00 p.m., Pat told the Band that a strong thunderstorm was blowing

705  through the area and that we should stay in the dressing rooms. | assumed the fans had been

706  evacuated by AWH before the storm hit.

707 It was not the Band’s call to cancel or delay the concert. However, if | had been given timely and
708  critical information about the weather conditions for August 23%, | would have been able to assess the
709  circumstances, and, if asked, able to make a decision with the safety of the fans at the forefront of my
710  decision-making. My judgment was not impaired in any way on August 23rd.

711 The Band was distraught when we learned of Doane Orr’sdeath at our concert. Our thoughts
712 and deepest sympathies are with Val Orr, and Doane’s family and friends. The loss of life is so tragic.
713 Dis-(hord scheduled a make-up concert for AWH in September. The Band dedicated that concert to
714 Doane Orr and we held a moment of silence to respect him/her.

715 When we returned for the rescheduled concert at AWH, | asked Doolittle why he/she did not
716 cancel, or at least delay, the August 23 show. Doolittle gave me an odd look and told me that it was
717  Dis-Chord’sresponsibility. I'm sure | looked shocked with Doolittle’s response. Had he/ she not read
718  their own contract?

719 Dis-Chord fired EZshortly after the August 23 concert and told EZ his/ her services were not
720  needed for the remainder of the tour. We fired EZbecause critical information was withheld from the
721 Band which led to the death of one of our fans. We told EZthat we would never work with him/her
722  again. Dis-Chord withheld the remaining payments from EZfor the remainder of the tour, including the

723  AWHconcert. EZhasinitiated spurious litigation to pursue the remaining payments from the tour.
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724 | affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
725  and knowledge.

726 Dated: October 20,2014 /s/ Mel ODee

727
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Satement of Pat Ton

My name is Pat Ton. | grew up in Hawaii but | now live at 1633 Bandito Drive, Bvanston, lllinois.
I’'m a 2001 graduate of Hawaii Pacific University with a degree in security management. | have extensive
training in security or related fields. | have a military background — Army. I've served in combat and
Intel positionsin Afghanistan.

| am currently an employee and the Security Director of Dis-Chord, Inc., which isthe business
entity for the rock band Dis-Chord. | answer to every member of the band, but | generally work directly
with Mel O'Dee (OD), the leader of the Band. | have been with the Band since 2008, when the Band first
formed and moved from New York to Chicago. The Band members of Dis-Chord have treated me well.
We're like family. We've got each other’sback. | am particularly loyal to OD. When we were in New
York, | had some gamblingissues and | owed the Mafiain abigway. OD wasjust starting a music career
and didn’t have much money at the time. Sill, he/ she helped me out of that jam by coordinating a
group of people to come up with the cash that | needed to pay off the Mafia. In return, OD guaranteed
each person a share of the royalties from the first CD released by the Band. Three things came out of
that situation: (1) | got the Mafia off my back and | never gambled again, (2) all of the people that
helped out financially made the best investment of their lives, and (3) | gained afriend forever. If OD
ever needed my help, | hope he/ she knows | would be there for him/her.

Prior to working with Dis-Chord, | have held several security positions. In New York, when | met
OD, lwasworking as abouncer at abar. You don’t have to be necessarily big and bulky to be effective
in security. It’sall about attitude. You show people you mean business. My attitude comes through
loud and clear, so much so that I've earned the name “The General,” by everyone in the Band.

Asthe Security Director for Dis-Chord, | coordinate all security needs for the Band and oversee
the safety of the Band’s performers and fans at all Dis-Chord events. The Security Director isalso
responsible for any communication between the Band and the chain of command as designated by the
venue for safety and security issues. The concert venue is generally responsible for the specific security
and safety detail, including crowd ingress and egress, security in and around the venue, and basically
making sure the event is safe for the patrons. While | do not directly engage in the specifics of security
and safety issues which are the responsibility of the venue, | do oversee the security and safety plans
and execution to make sure that the members of Dis-Chord are safe. The hardest part of the job is

keeping the fans under control so everyone can enjoy the concert and have a great experience.
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Dis-Chord did have a few incidents when fans were injured in a mosh pit. None of the injuries
were serious. Subsequently, the Band stopped the practice all together. Other than that, | know of no
other prior instances when someone was injured at one of Dis-Chord’s concerts.

Dis-Chord was scheduled for a Concert tour in 2014 to promote itslatest CD. The Tour was
promoted by EZMoney. The schedule for the tour was rigorous —concert after concert, shoved into a
two month period in some of the hottest months of a Midwest summer.

One of the concert venues was the Amphitheater of Wooded Hillsin Indianapolis. It is Central
Indiana’s largest outdoor concert venue. The concert was scheduled for 20:00 on Saturday, August 23°.
Dis-Chord was the Headliner. There was no opening act scheduled. Dis-Chord was scheduled to
perform for an hour and one half. AWH'sfacility is one of the better outdoor venues. The stage islarge
which allows the band some freedom to spread out their set-up, and there is ample seating under the
pavilion, so that not just a select few can purchase seatsthere, protected from the weather. Backstage,
AWH has several dressing rooms for the headliner. The rooms are soundproof and provide a great
respite for band members who have been traveling long hours. The Promoter’s Office is located
immediately adjacent to the dressing rooms. The Promoter’s Cffice is equipped with several computers,
telephone lines, and a Doppler radar monitor.

Prior to each stop along the tour, we coordinated with the venue manager to determine who at
the venue would be the point person for crowd control, evacuation plans, announcements and
monitoring the weather. Earlier in the week of August 17", | was included in the discussion between
Max Doolittle, AWHs General Manager, EZMoney, OD and myself regarding the chain of command to
monitor the weather conditions to make a determination to delay or cancel a concert, if necessary.
Doolittle established a chain of command for all relevant weather communications. Doolittle would be
assigned the task of the weather watcher, who monitors all of the weather conditions and sharesthe
information to the next person up the chain. That next person in the chain wasEZ In retrospect,
Doolittle should have put someone else in that position because EZlet his/ her own agenda cloud his/ her
judgment on sharing pertinent weather information. EZthen was supposed to communicate those
weather alertsto me, and | would communicate it to OD. It didn’t work as planned. The weak link was
Ez

We subsequently learned that EZfiltered and diluted information received from Doolittle
regarding critical weather warnings, advisories, and conditions. EZdid not bother to share information
asto the deluge of lightning strikes on August 20'". That would have been helpful to know. EZdid not

bother to share information that there was a severe thunderstorm every night of the week from August
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20™ to the day of the concert. EZdid not bother to tell usthat, on the day of the concert, lightning was
observed near Grawfordsville at 16:00 and was traveling southeast toward Indianapolis. That would
have been REALLY helpful to know.

Only twice did EZinform me as to certain weather conditions for the AWH concert. At 17:45, EZ
advised that there was a storm advisory only, and that it was scheduled to expire in a half hour, well
before the concert. An hour later, EZtold me that the advisory was extended but again would be
expired well before the concert time. Every statement that EZcommunicated about the weather to me,
| dutifully repeated to OD. However, the information communicated by EZdid not set off any red flags.
There was no report of thunder, no report of lightning, no report of strong storms. Dis-Chord knew
weather was coming but wasn’t specifically told it was a severe thunderstorm. Doolittle’s chain of
command was established so that Dis-Chord could rely upon othersto alert the Band about dangerous
weather.

EZdid attempt to speak with OD directly a few hours prior to the concert. | was a bull dog and
didn’t let EZhave accessto OD. Mel O'Dee doesn't like to be disturbed before a concert. Creative
people have a great deal of physical energy, but they need quiet and rest. Afew hours before every
show, OD prepares mentally for the concert. It actually takes alot of concentration. ODwasin acar
accident in 2012 and suffered abrain injury. Those injuries caused some memory loss. OD now hasto
relearn his/ her own songs before every show. We never disclosed his/ her memory loss outside of our
inner circle. In any event, only afew people are permitted to interrupt OD’'s concentration and only for
extremely important circumstances. The other reason that | didn’t let EZin to see OD isbecause EZ
annoys OD. EZisablabbermouth and talks constantly.

| have subsequently learned that aweather alert wasissued at 19:37 on August 23", The
Weather Alert as shown on Bxhibit 9 reportsintense lightning east of Indianapolis. Thisinformation was
not communicated to me at the time. | do not know whether EZMoney attempted to locate me to
share this critical weather information. | wasnot located near Dis-Chord’s dressingrooms at the time.
My attention at that time was distracted by security concerns near the stage. | wasconcerned about
fans storming the dressing room, causing injury to themselves or to one of the Band members. It turned
out to be a false alarm. The commotion wasthe result of a fight that had broken out among a group of
girls over aboy who was with them. The distraction took me away from my post temporarily, but when

| returned to Dis-Chord’s dressing rooms, | did not see EZuntil after the storm hit.
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Once the storm hit, it was chaotic. | checked with the Band in the dressing rooms and satisfied
myself that they were safe. | then went to check on what was happening outside. People were running
frantically and pushing and shoving anyone who got inthe way.

When we first arrived at AWH, | raised my concerns with Doolittle that the venue lacked clear
signage for evacuations, in case of an emergency. Doolittle responded that AWH's evacuation plan
entailed Doolittle announcing to the crowd directions for an orderly evacuation. Doolittle assured me
that AWH had it all under control. “Control” wasthe last word | would use to describe AWH's actual
approach to the lightning storm. And the announcement for an orderly evacuation? Doolittle’sonly
announcement was “Take cover, take cover.” Hardly an orderly plan! AWH also didn’t use the
Jumbotronsthat it had at its disposal to notify patrons. AWH's plan for an orderly evacuation was much
like its plan for communicating serious weather conditionsto determine whether to delay or cancel the
concert. The planswere fine, the execution was deplorable.

As aperson trained in safety and security, there were other thingsthat | noted where AWHfell
short of what | consider to be reasonable measures. AWH's security personnel and other staff were not
adequately trained to assist people in evacuating the Amphitheater. AWHdid not have adequate or
identifiable shelters for emergencies. AWH did not use social media, tweets, or text messagesto notify
concert goers of the storm or where to go in an evacuation. AWH's Frst Aid station was poorly
identified. If these standards had been met, it is possible that Doane Orr would be alive today.

If I had witnessed Val and Doane Orr taking cover under atree, | would have tried to steer them
clear of putting themselvesin such a dangerous position. | thought it was common knowledge, but
maybe it’s something you learn in the military - - never, | mean never, take cover under atree when
there islightning or thunder present. Lightning tendsto strike tall objects and the electrical charge will
carry through the tree and through the ground. Also never lay down on the ground. If you do so, you're
putting yourself more in danger because you’ve now increased the surface area of your body that a
ground charge can strike. If these basic principles are not generally known, it needsto be taught in
schools, just like what to do if there is atornado warning.

Afew minutes after the storm began, | heard acall on the 2 way radio between the AWH
security and information they were getting from the EMTs located at the Amphitheater. They were
describing a lightning victim under atree near the northwest gate. | went to check on the victim to see
if there was anything | could do. When | arrived the BMTs were placing the victim in the ambulance. |
commented “good job.” The BMTswere quick to respond and in such situations, timing is everything.

Unfortunately, they could not save the victim, which I later learned was Doane Orr.
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EZclaimsthat | looked at the Doppler radar monitor that was located in the AWH office
reserved for the promoter. | did no such thing. Only one time did | step inside the Promoter’s Office at
AWH. As| waswalking by the office, | noticed that EZwas using one of the computers for online
gambling. It was somethingthat wasfamiliar to me from my past. | stepped inside the office to remind
EZthat he/she wason the job. Inthe military, you learn that everyone has ajob to do, and each person
is dependent upon the others doing their job. I'm surprised that EZdidn’'t remember that incident
correctly. At the time, he/ she was miffed that | called him/her out.

EZalso questioned whether OD was able to make a rational and reasonable decision concerning
the delay or cancellation of the concert. Sure, OD had an addiction to pain killers after the car accident.
OD went through rehab and cleaned up his/her drug addiction. | can tell you unequivocally, that OD was
not using drugs at the concert. OD'sdisheveled look was the result of the grueling schedule of the tour
and OD attempting to concentrate due to the memory loss from the accident. OD’sjudgment was not
impaired under any circumstance.

In any event, no one, not EZand not Doolittle, ever asked OD to cancel or delay the August 23"
show. Dis-Chord wastotally in the dark asto the severity of hazardous weather approaching the

Amphitheater near the time of the concert.

| affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
and knowledge.
Dated: October 20,2014 /s/ Pat Ton
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Satement of Louden Qear

My name is Louden Qear. | reside at 1211 Ravinia Road, Slver Sorings, Maryland. |am a
Certified Consulting Meteorologist. | started a consulting business on September 1, 2014. | consult with
corporate clients and organizations for litigation, insurance and research, and also provide training and
seminars regarding meteorology. In addition, because of the global interest in the UN Summit on
(Qimate Change held on September 23rd, | recently appeared on network shows such asthe Today Show
and the CBSEarly Show to discuss weather and climate issues. | have also appeared as a lightning expert
on The Weather Channel. Prior to my consulting and expert witness career, | was a Lightning Safety
Soecialist with the National Weather Service (NWS. The NWSis a component of the National Cceanic
and Atmospheric Administration (NOAA), which is an operating unit of the U.S Department of
Commerce. The NOAA's mission isto understand and predict changesin climate, weather, oceans and
coasts, and to share that knowledge and information. 1was a national spokesperson for the NOAA on
issues related to lightning and lightning safety. | spoke to many service groups, and in particular, schools
and classrooms on lightning safety. Exhibit 5 is atrue and accurate copy of my curriculum vitae.

| was retained by Dis-Chord, Inc. asits expert witnessin thislitigation. In my position asa
Certified Consulting Meteorologist, | testified as an expert witnessin one other case. Inthat case, |also
was an expert for the defense. When | wasin academia, | also had occasion to consult as an expert
witnessin six cases. Fve caseswere for the defense and one wasfor the plaintiff’scase. The fee for my
expertise in lightning safety for thistrial is a flat fee of $18,000.

My interest in hazardous and severe weather conditions started when | was a child. Growing up
in Cklahoma, talk of tornadoes was commonplace. | remember wantingto learn more as a child, and
making a water vortex using a two liter Coke bottle to simulate a “tornado.” | cameto respect the
awesome power of nature as | grew older, witnessing family and friends’ homes and lives destroyed by
Oklahomatornadoes. A person’swhole life can be scattered in the rubble in the aftermath of a severe
storm. Even more heart-wrenching iswhen alife istaken by severe weather because most deaths and
injuries can be prevented if proper safety precautions are taken. | have spent a considerable amount of
my research also on human behavior during severe weather. Understanding public perceptions and
reactionsto weather conditions can help us educate othersto heed the warningsthat nature provides.

Based upon my knowledge of severe weather conditions, the Sate of Indiana adopted my
recommendations for increased safety education in schoolsthroughout the Sate of Indiana. | developed

a Severe Weather Awareness Week program to educate students on safe practicesin all types of severe
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and hazardous weather. In recognition of my service to the Sate, the Governor of Indiana awarded me
the "Sagamore of the Wabash."

Before we can discuss why people need to exercise extreme caution during thunderstorms, |
think it isimportant to understand some basic science behind lightning strikes. The two primary types
of lightning are cloud-to-ground and in cloud. | will focus on cloud-to-ground lightning because that is
the source of lightning casualties. Lightningis essentially a large electric spark, similar to that received
from touching a doorknob after walking across a carpeted room in dry weather. Yet the charge is much
greater, which allowsit to crossthe thick insulating air barrier between the cloud and ground.

BEvery time you bring heat and humidity together, we're going to have thunderstorms. Lightning
isthe result of water and ice moving around inside a cloud. The rising air in athunderstorm causes
frozen precipitation to form within the cloud. Small ice crystals are forced up toward the top of the
clouds by warm air currents, while heavier and denser pellets of snow and ice are suspended by the
rising air or start falling toward the ground. Gollisions occur between the ice crystals and the pellets.
Just as rubbing a balloon can create static electricity, the particlesin the cloud become charged. Positive
charges move up, and negatives move down. The ground underneath the cloud becomes charged
oppositely of the charges directly overhead. Once a significant charge separation has built up, a
conductive channel of air develops between the cloud and the ground. A small amount of charge, or
step leader, starts moving toward the ground. When it nearsthe ground, an upward leader of opposite
charge connectswith the step leader. When the connection is made, a powerful discharge, or lightning,
occurs between the cloud and the ground. Any object near thisintense electrical field will have an
opposite charge induced init, be it atelevision tower, atree, a person, afence, or even ablade of
grass. The channel of air through which lightning passes can be heated to 50,000° F, which is hotter than
the sun.

One myth that gives people afalse sense of security isthat if it’snot raining, or there are no
clouds overhead, you are safe from lightning. The fact isthat lightning is evident in all thunderstorms.
Lightning often strikes more than three miles from the center of the thunderstorm. Furthermore,
lightning can strike ten to fifteen miles away from the rain of athunderstorm. Sometimes people refer
to thisas “out of the blue.”

There are five types of lightning strikes. The first type isadirect strike. Lightning strikes you
directly and you become part of the main lightning discharge channel. Most direct strikes occur to
people in open areas. Direct strikes are not ascommon as other ways people are struck by lightning,

but they are potentially the most deadly. The second type of lightning strike isa side flash. A side flash
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occurs when lightning strikes a taller object near the victim and a portion of the current jumpsfrom the
taller object to the victim. The person essentially acts as a short circuit for some of the energy in the
lightning discharge. The third type of lightning strike isa ground current. When lightning strikes atree
or other object, much of the energy travels outward from the strike, in and along the ground surface.
Anyone outside when a lightning strike occursis a potential victim of ground current. Typically, the
lightning enters the body at the contact point closest to the lightning strike, travelsthrough the
cardiovascular and/or nervous system, and exits the body at the contact point farthest from the
lightning. Because a ground current chargeslarge areas, it isthe cause of the most lightning strike
deathsand injuries. Afourth way lightning can strike isthrough conduction. Lightning can travel long
distances in wires or other metal surfaces. Metal does not attract lightning but it provides a path for the
lightning to follow. Whether inside or outside, anyone connected to metal wires, plumbing or metal
surfacesthat extend outside isat risk. The final way that lightning can strike isthrough streamers.
Upward streamers develop as an opposite-charged, downward-moving leader approachesthe ground.
Only one of the streamers usually makes contact with the downward leader as it approaches the ground
and provides a path for the return strike. When the main channel discharges, so do all the other
streamersinthe area. If apersonispart of one of these streamers, the person could be killed or injured
during the streamer discharge.

There are three factorsthat predispose an object to alightning strike. | like to think of it as
nature’s“TIP’ : tall, isolated, and pointy. If people keep this“TIP” in mind, perhapsthe next time a
storm occurs, they will not seek shelter under atree to stay dry during a thunderstorm. Being under a
tree isthe second leading cause of lightning casualties. This “TIP” also busts the myth that lightning
never strikesthe same place twice. Lightning often strikes the same place repeatedly, especially if it isa
tall, isolated, pointy object. The Empire Sate Buildingis hit by lightning nearly one hundred times a
year. But remember that lightning strike casualties can result from a ground current too. So, it is not
advisable to lie flat on the ground. Lying flat increases your chances of being struck by a potentially
deadly ground current. Thus, if you are caught outside in athunderstorm, you should keep moving
toward safe shelter.

The single most dangerous place during a storm is outdoors. Large outdoor venues are
particularly at risk because of the open area and large crowds. NOAA has a tool kit that provides
direction for large-venue lightning safety. The plan should include the use of areliable weather-
monitoring system to determine whether to cancel or postpone activity before the event begins, and

continuous monitoring of the weather during the event. It is also important to have a plan to direct
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attendeesto the nearest safe location, and a meansto ensure a safe and orderly evacuation from the
event, including announcements, signage, and assistance from the venue’s staff. There should also be
some consideration for the time it takes to notify and move all individuals so they can be wholly within a
safe area by the time the leading edge of the storm iswithin 5 nautical miles of the outdoor activity. |
place these responsibilities squarely on the shoulders of the venue. The Amphitheater of Wooded Hills
had the some appropriate plansin place for lightning safety for a large venue. Unfortunately, in this
instance it was not executed accordingto itsplan. AWH had identified the people with the authority to
monitor the weather and determine whether to cancel the concert. Weather conditions were
monitored, but due to a breakdown in communications, a decision to notify concert attendees and to
cancel the concert was not made timely. AWH did not make announcements or have appropriate
signage or staff to ensure a safe and orderly evacuation.

In the United Sates, lightning strikes occur approximately 30 million times each year. Although
the odds of being struck by lightning in the United Sates are one in one million, there are 51 lightning
fatalities per year, on average, in the United Sates over a thirty year period. For every one fatality, nine
othersareinjured. One in every ten people struck by lightning dies from their injuries. Lightning kills
more people each year in the United Satesthan hurricanes, volcanoes, and earthquakes combined.
Serious lightning injuries involve primarily cardiac arrest and neurologic injury. However, persons struck
by lightning have a better chance of survival than persons who experience cardiopulmonary arrest from
other causes. Thus, it isimperative that resuscitation for persons struck by lightning be instituted
immediately. As part of the NOAA's goal of educating the public regarding weather safety, | usually
include a discussion about CPRin my talksto schools and groups. | ask people who know CPRto raise
their hand. |tell everyonein the group that “These people are your new best friends.” Then | ask people
who don’'t know CPRto raise their hands. |tell the group that “These people will do you no good.”

Almogt all lightning deaths have occurred outdoors. In recent years, fatal activities have
included, boating, golfing, fishing, standing under atree, ridingon alawnmower, playing sports, and
watching a storm. The vast majority of lightning victims were goingto a safe place at the time of the
storm, but waited too long before seeking safe shelter. There is no safe place outdoorswhen a
thunderstorm is nearby. Unfortunately, most people don't heed nature's natural warning system. If you
hear thunder, you are in danger and it'stime to come inside. You don’t want to wait. If you see
lightning, it'stime to seek shelter. If you're at an outdoor concert or sporting event, the kids have a

soccer game, little league or something like that, the parking lot isfull of shelters, and that's your car.
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The best exercise of caution isto follow the simple rule, “when thunder roars, go indoors.” | would like
to see this expression become as popular as “Sop, Drop and Roll.”

The week of August 17, 2014 was a week of unprecedented storms for the Indianapolis area.
Exhibit 6 shows the NWSrecords for lightning strikes in the Indianapolis area comparing the periods of
June through September for the years 2012 through 2014. Indianapolis hit an all-time record high of
lightning strikesfor the area on August 20, 2014. Interestingly, not a single person was struck by
lightning on that day.

It ismy understanding that the Dis-Chord Concert was scheduled for eight o’clock Saturday
evening, August 23, 2014. Throughout the week, as well asthe day and evening of the Dis-Chord
concert, the NWSissued forecasts, notices, and warnings predicting thunderstorms. The NWSuses three
termsfor storm activity: Watch, Advisory, and Warning. A“Watch” indicatesthat conditions are
favorable for the particular weather event in and near the Watch area, and may pose arisk to life and
property. Advisories are issued when events are expected to remain below the Warning criteria, but still
cause significant inconvenience or nuisance conditions. A“Warning” indicatesthat a particular weather
event isimminent or occurring. Warnings are issued for significant weather events and measures
should be taken to safeguard life and property immediately.

| admit that the NWSforecast from August 19, 2014 did not accurately predict the severity of
stormsthat would occur later in the week or even the next day. The August 22, 2014 forecast
referenced storms, but did not predict the severity. We got it wrong. Weather forecasting is complex
and not always accurate because the weather can be chaotic and unpredictable. The Earth’s atmosphere
isacomplicated system that is affected by many factors and can react in different ways. Meteorological
technology continues to improve, but for the foreseeable future, the weather forecast will be more
accurate the closer you are to the day in question. The 24-hour forecast is more dependable than the
three-day forecast. Forecasts can be a useful resource, but forecasts should never replace what is seen
and heard, or common sense. Exhibit 7 and Exhibit 8 are true and accurate copies of the NWSforecasts
for August 19" and August 22™, respectively.

The NWSprovides alert and warning information through official dissemination sources,
including the NOAA and Weather.gov. The NWSdoes not provide direct email/ SiSalertsto the general
public. Email and SVISweather alertsto the public are available through third-party sources. Often the
third-party source’s email and SVISmessages are verbatim of the warnings and watch alertsissued by
the NWS Exhibit 9 is not an NWSdocument, but appears to parallel closely the Weather Alert notices

issued by the NWSfor the relevant dates and times shown.

48



1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062

| was not in Indianapolisin August of 2014. | did not witnessfirsthand the weather conditions
leading up to the death of Doane Orr. However, | have read the witness statements relating to the
weather conditions for, and leading up to, August 23, 2014, and | have reviewed all of the forecasts and
weather alerts provided in Exhibits 7, 8, and 9.

If | had been at the concert, | would not have thrown caution to the wind. Exercising an
abundance of caution, it would have been my recommendation to postpone or cancel the concert
before the onset of any imminent thunderstorm. There was an unpredictable weather system over the
past several daysthat was producing unusual and excessive lightning. Every cloud-to-ground lightning
flash is dangerous and potentially deadly and should be taken seriously.

Nevertheless, in my expert opinion, this storm and lightning strike was not a foreseeable danger
until it became too late to warn the concert attendees or to cancel the show. There were insufficient
indices prior to August 23, 2014 that severe weather conditions would be present in the Indianapolis
areathat would necessitate cancellation of the concert scheduled for August 23, 2014. Weather
forecastsindicated a slight chance of storms or scattered storms. Even on August 23", prior to 7:15
p.m., it appeared from the weather alertsthat the stormswould be through the area prior to the
concert, having moved to the southeast. The thunderstorm advisory had expired at 7:15 p.m., and
weather forecasts and alerts at that time appeared to indicate that the storms had diminished and no
severe weather conditionswere present.

The WeatherFrst text messaging log showsthat an alert advisory for thunderstorms and
lightning wasissued at 7:37 p.m., twenty-three minutes prior to the start of the concert. Based upon
witness statements, that message was not received by Dis-Chord.  Thus, there was no information
available at that time to notify concert attendees of an approaching storm. Subsequently, several
witnesses reported hearing thunder and seeing lightning flashes in the distance starting at
approximately 7:45 p.m. The lead singer of Dis-Chord, Mel O'Dee, was behind the stage and may not
have observed the lightning flashes firsthand. There is some conflict asto what information was
communicated to Dis-Chord regarding cancellation of the concert once lightning was observed.

The one fact we do know isthat Val and Doane Orr, along with most concert attendees, heard
the thunder and saw the lightning and consequently were aware of the immediate threat of lightning
strikes. The Orrsdid not move from their lawn seating until nearly twenty minutes had passed once the
thunder was heard and the lightning observed. The thunder was loud and clear. If you hear it, you

should fear it and when you see it, flee it.
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Generally, lightning, and the dangers associated with it, are underestimated. You see it all the
time when people stay out and golf when thunderstorms are nearby. Lightning strikes are often the
result of stupidity and stubbornness. People don’t want to be inconvenienced by the weather. When
someone has made up their mind to do whatever they were doing, there’s aresistance to take cover. In
my expert opinion, the Orrsdid not exercise reasonable care for their own safety by failing to move to
safety upon the first indication of thunder and lightning. Second, Doane Orr’s blood alcohol content
prevented him/her from moving to a place of safety quickly.

The Orrsalso committed the grave error of moving under atree when lightning was present.
Many lightning fatalities occur when personstake cover under atree. Atree meetsthe “TIP’ criteriafor
predisposition for alightning strike. It istall and pointy. The physical evidence of Doane’sinjuries is
consistent with a ground current lightning strike. The lightning hit the tree, which was one of the tallest
objectsin the area, and the energy from the lightning strike traveled outward entering Doane’s body.
Unfortunately, Doane was lying flat under the tree. Lying flat increases a person’s chance of being
struck by the deadly ground current. The Orrsfailed to exercise reasonable care by failing to seek a
safe shelter once lightning strikes were an imminent threat. In my opinion, had the Orrs exercised
reasonable care and respect for Mother Nature, Doane likely would be alive today.

| affirm under penalty of perjury that the foregoingistrue and correct to the best of my belief
and knowledge.

Dated: October 20,2014 /s/ Louden Qear
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Exhibit 2

PROVIDER INFORMATION

Agency Name
Area Ambulance Services

Date Report Filed
08/23/14

Address of Agency
300 West Berry Street, Carmel, Indiana

Name of Person Filing Report
Perry Meddick

Title
EMT

DETAILS OF INCIDENT

Incident Date Incident Time

Weather Condition

AM
08/23/14 8:12 X PM Thunderstorm /Lightning
Type of Incident
Lightning Strike
Incident Location
Amphitheater of Wooded Hills
Crew Member(s)
(1) Perry Meddick (2) Darrel B. Moore
Injured Patient(s) Injured Staff Other Injuries Af yes, include PCR
Yes* [INo [ Yes* XINo [ Yes* XINo (Patient Care Report).
Patient Name Date of Birth Name of Hospital
Doane Orr 08/20/1979 Rolling Meadows Hospital

STATUS AT TIME OF INCIDENT

X Responding to 911 Call
[] Non-Emerg Transport
[] On Scene

[] Enroute to Medical Facility with Patient
|:| Enroute to Medical Facility without Patient
[] Responding for Non-Emerg Transport

[] Not on Assignment
[] Other (Specify):

Oriented to person, place, time?
NO

Coherent Speech?
NO

Auditory or Visual Hallucinations ?
N/A

SUMMARY OF INCIDENT

EMT crew dispatched to Amphitheater to respond to 9-1-1 call of a lightning strike victim. Patient was located under a tree,
lying flat on the ground unresponsive with impaired vitals. Spouse, Val Orr, stated that patient was too drunk to make it to their

car when the thunderstorm arrived, so they took cover under a nearby tree.

Patient was lying flat under the tree when EMT

crew arrived. The lightning struck the tree and a ground charge hit patient. Val Orr did not attempt CPR. Val Orr stated that
they were unaware thata tree is nota safe place to take cover in a thunderstorm.
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Exhibit 3

® 2QU Labs
‘/ ( j 3701 Kessler Bivd, Indianapolis, IN 46202

Phone: (317) 232-4900 Fax: (317) 232-2972
e-mail: 2cu@2culabs.com
Cody Blue, PhD, DABFT, DABOG- TG, Laboratory Director

Toxicology Report
Report Issued 09/04/2014 12:40 p.m.

Patient Name: Doane Orr
Patient ID: RMH5287
Age: 25 'Y

Work Order: 08005520

Positive Fndings:

Compound Result Units Matrix Source
Bhanol 14 mg/dL Post Mortem Blood
Blood Alcohol Goncentration (BAQ 0.14% w/v Post Mortem Blood
Specimens Received:

ID Tube/ Container Volume/Mass Oollection Date/ Time Matrix Source

001 dear via 10 mL 08/23/2014 09:30 PM Post Mortem Blood

Soecimensreceived on 08/25/2014

Testing Requested:

Analysis Code Description
8052B Post Mortem Toxicology - Expanded, Biood
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Exhibit 4
LVE PERFORMANCE AGREEMENT

The parties hereto, agree to be bound, and agree as follows:

1. Dis-Chord, Inc. (“Band”) is hereby retained by the Amphitheater of Wooded Hills
(“AWH’) to perform a musical performance (“Concert”) asfollows:

Date of Performance: August 23, 2014
Band’s Performance Time: 8:00 P.M.
Duration of Performance: 1.5 hours
Place: Amphitheater of Wooded Hills
Performance Fee: $285,000.00

Sound and Lights provided by: Band

OMMmO W >

2. This Contract cannot be canceled by AWH 30 days prior to the Performance Date, without
the written consent of Band. If AWH cancels after that time, payment of the full Performance Fee will
still be due.

3. All payments shall be made on the date of the Concert. The Band shall only be entitled to
the payment identified above, unless additional payments are mutually agreed to in writing.

4. The Band must make its whereabouts known to the AWH 60 minutes prior to the scheduled
performance time and must be at the performance site at least 30 minutes prior to the scheduled start
of the performance. BAND ISEXPECTED TO BEGIN ON TIME

5. The AWH s facility is to be used solely for the purpose of the Concert and is provided in “as
is” condition. The Band shall not make any alterations, additions, or other changesto the Facility or any
property of the AWH.

6. Pyrotechnic or pyrotechnic devices of any kind are strictly prohibited by the AWH. Use of
any such devices during the Concert shall be deemed a material breach of this Agreement and is
grounds for nonpayment pursuant to this Agreement.

7. For safety reasons, concert goers are not permitted on stage for any reason. Band agreesto
actively discourage any such behavior, including but not limited to mosh pits, stage diving, and slam
dancing and, if necessary, Band shall request that the audience comply with such behavior, or suspend
performance until compliance occurs.

8. Band reserves the right to cancel the performance, or to delay the performance for a
sufficient time to correct problems, if, in its sole discretion, the performance area is inadequate or
dangerous, if weather conditions make performance dangerous or damaging to equipment and AWH
has not provided adequate shelter, or if AWH has otherwise failed to meet the terms of this Contract.

9. |If cancellation or delay of performance by Band is due to AWH s failure to meet the terms of
this Contract, including failure to provide adequate protection from weather conditions, then AWH shall
make payment of the Performance Fee in full.



10. Placement and numbers of security personnel will be at the discretion of the AWH.

11. This Agreement shall be binding upon the parties. Neither party may assign, transfer or
delegate, in whole or in part, its rights or obligations under this Agreement except with the prior written
agreement. Any changes to this Agreement shall be in writing, signed by both parties.

12. If either party is unable to perform any of its obligations under this Agreement due to
events beyond its reasonable control, AWH shall have the right to reschedule the concert at a time
mutually agreed upon with the Band. The Band will not be compensated for any expenses incurred for
the original date of performance. Eventsbeyond a party’s reasonable control shall include, but are not
limited to: (1) Acts of God, (2) any order, rule or regulation of any court or government agency, (3)
government restrictions, (4) wars, insurrections, terrorism, or civil disorder in or around the
performance venue, (5) strikes, lockouts, or other forms of labor difficulties, and/or (6) any other cause
beyond the reasonable control of the party whose performance is affected (“Force Majeure Event”). If a
Force Majeure Bvent occurs pursuant to this paragraph, the parties respective obligations will be
excused fully, without any additional obligations, and each party shall bear its own costs incurred in
connection with this Agreement. If the performance is cancelled pursuant to a Force Majeure event,
then the parties will use reasonable efforts to reschedule the performance at a mutually acceptable
time.

IN WITNESS WHEREOF, the parties have executed this Agreement, by their respective officers hereunto
duly authorized, the day and year written above.

AGREED TO AND AQCEPTED:

DISCHORD, INC

By_ /g Mel ODee (Sgnature)
September 24, 2013 (Date)
AMPHITHEATER OF WOODED HILLS

By /¢/ MaxDoolittle (Sgnature)
September 28, 2013 (Date)
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Exhibit 5

CURRIQULUM VITAE
LOUDEN AQ.EAR

AREAS OF SPEOIALIZATION
- Lightning Safety Education
« Weather Analysis and Forecasting
« Severe and Unusual Weather
« Observations and predictability of high-impact, hazardous weather events

EDUCATION

Ph.D. - Atmospheric Science, University of Missouri - Golumbia, MO, 1995

M.S - Atmospheric Science, University of Missouri — Columbia, MO, 1991

B.S - Meteorology, Sate University of New York at Oswego - Oswego, NY, 1988

PROFESSIONAL EXPERENCE

2014 — Present Certified Consulting Meteorologist, Slver Soring, MD

2011- 2014 Lightning Safety Soecialist, National Weather Service, Slver Soring, MD

2007 - 2011 Professor, Department of Earth and Atmospheric Science, Purdue University,
West Lafayette, IN; Department Chair: 2009 —2011.

2001 - 2007 Associate Professor, Department of Earth and Atmospheric Sciences, Purdue
University, West Lafayette, IN.

1995 - 2001 Assistant Professor, Department of Earth and Atmospheric Sciences, Purdue

University, West Lafayette, IN.

AWARDSAND HONORS
* Slver Medal Award, Department of Commerce, 2014
* Public Education Award, National Weather Association, 2013
+ Ueveland Abbe Award, American Meteorological Society, 2010.
» Stience Advocate Award, University Corporation for Atmospheric Research, 2005-12
* Qutstanding Teacher Award, Purdue University, 2004, 2006 - 2011
» Sagamore of the Wabash, (S ate of Indiana), 2010

PROFESSONAL MBVIBERHIPS
» American Meteorological Society, Fellow
» American Association for the Advancement of Sience

PUBLICATIONS

 The presentation of storm information in television broadcasts: What is normal? Nat. Wea. Dig., 2012

» Weather, Qimate and Worldviews: The sources and consequences of public perceptions of local
weather patterns. Weather, Qimate, and Society Journal, May, 2010.

+ The climatology of Indianatornadoes. American Meteorology Society Bulletin, November 2009.

+ Principal Investigator - September 2003 to August 2004: Severe Local Sorms. Grant, National Oceanic
and Atmospheric Administration.
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June 29, 2012

July 18,2012

July 19, 2012

July 20, 2012

duly 27, 2012
August 4, 2012
August 5, 2012
August 9, 2012
August 10,2012
August 16,2012
August 17,2012
August 27, 2012
September 1, 2012
September 7, 2012
September 8, 2012

September 21, 2012
September 22, 2012

13

44
136
30
48

13

168

NATIONAL WEATHER SERVICE
LIGHTNING STRKEDATA
FOR INDIANAPOLUS

2013
Jdune 13,2013 15
June 23, 2013 47
June 26, 2013 1
June 29, 2013 1
July 1,2013 2
July2,2013 1
duly 3,2013 5
July 10, 2013 1
July 20, 2013 2
duly 22,2013 1
August 31, 2013 22
September 1, 2013 32
September 19, 2013 40
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2014
dune 2, 2014

dune 4,2014

June 11,2014

June 18,2014 38
June 19, 2014 16
June 30, 2014 16
Jdune 24, 2014 1
June 23, 2014 3
Jly 7, 2014 1
Jly 8,2014 7
July 23, 2014 404
duly 26, 2014 171
duly 27,2014 11
duly 29, 2014 46
July 30, 2014

August 1, 2014

August 4, 2014

August 20, 2014 561
August 22, 2014 36
August 23, 2014 37
August 25, 2014 50
August 26, 2014 84
September 2, 2014 25
September 6, 2014 12
September 10, 2014 14
September 11, 2014 50
September 15, 2014 8
September 21, 2014



Exhibit 7

INDIANAPOLS AREA FORECAST FROM THENATIONAL WEATHER SERVICE
ASOF TUEDAY, AUGUST 19, 2014

Tonight: Bvening storms could be severe. Dry overnight. Low 69.

Wednesday: Partly sunny. High 87.

Wednesday Night: Chance of evening showers and storms. Likely after midnight. Low 71.

Thursday: Partly to mostly cloudy with a chance of showers and storms, mainly in the morning. High 88.
Thursday Night: Sight shower and storm chances. Low 72.

Friday: Partly sunny with a slight shower/storm chance. High 90.

Friday Night: Sight shower and storm chances. Low 73.

Saturday: Partly sunny with a slight shower/ storm chance. High 91.

Saturday Night: Partly cloudy. Low 72.
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Exhibit 8

INDIANAPOLIS AREA FORECAST FROM THENATIONAL WEATHER SERVICE
ASOF FRIDAY, AUGUST 22, 2014

Today: Partly to mostly cloudy with periods of showers and storms. Best chances are north and east of
Indianapolis, especially in the morning. High 88.

Tonight: Shower and storm chances. Low 73.
Saturday: Partly to mostly doudy with scattered showers and storms. High 88.

Saturday Night: Partly cloudy. Low 72.
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Exhibit 9

BEXCERPTSFROM WEATHERARST AUTOMATED TEXT MESSAGESFOR
CENTRAL INDIANA BETWHEEN AUGUST 20, 2014 THROUGH AUGUST 23, 2014

August 20,2014 7:45 p.m. Numerous Svere Thunderstorm Warnings are now in effect for Central
Indiana as a line of strong and severe thunderstorms continuesto move to the Sutheast. Damaging
winds in excess of 60 mph, frequent lightning and very heavy rainfall are likely.

August 21,2014 6:54 p.m. A Severe Thunderstorm Warning has been issued for Marion, Hendricks and
Boone Counties, including the Gty of Indianapolis, until 11:15 p.m. Damaging winds up to 65 mph,
quarter size hail, frequent lightning and very heavy rainfall are likely.

August 21,2014 9:21 p.m. Severe Thunderstorm Warning has been issued for Marion, Hendricks and
Boone Gounties; frequent lightning 60 mi NW of Indianapolis.

August 22, 2014 10:23 p.m. A Severe thunderstorm watch has expired but a few flash flood warnings
remain in effect. Sormswith heavy rain and damaging winds possible later tonight and through sunrise
Friday.

August 23, 2014 3:56 p.m. Heavy rain and frequent lightning observed near Crawfordsville.

August 23 2014 4:04 p.m. Sormswill continue to move southeast asthe winds move them toward Indy.
Isolated storms ahead of main storm line.

August 23, 2014 4:43 p.m. Line of storms continuesto push SEinto the Indianapolis area but scattered
storms form ahead of the main line

August 23,2014 5:39 p.m. Srongt-storm advisory for Hendricks, Marion, Morgan Gountiestill 6:15 p.m.
50 mph winds possible.

August 23,2014 6:26 p.m. Srong t-storm advisory for SE Hendricks, NW bhnson and southern Marion
Gounty until 7:15 p.m.

August 23,2014 7:14 p.m. At 7 p.m., heavy showers and thunderstorm activity from Kokomo to
Indianapolis to Seymour. Much of the state has seen heavy rain and gusty winds this afternoon and
now the focus movesinto eastern Indiana. Light rain still continues west of Indianapolis.

August 23,2014 7:37 p.m. T-storm advisory of scattered storms with some intense lightning for east of
Indianapolis.

August 23, 2014 8:06 p.m. Thunderstorm warning. Lightning intense storm in Seymour at 8 p.m. Heavy
rain pushes southeast of Indianapolis.
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